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Syndicat du Personnel des Institutions Européennes

Bruxelles, le 7 mars 2017

NOTE A L'ATTENTION DE MONSIEUR JEAN-CLAUDE JUNCKER

PRESIDENT DE LA COMMISSION EUROPEENNE

OBJET: Affaire Barroso - Décision du 24 février 2017 de la Médiatrice européenne
d'ouvrir une enquéte en invitant la Commission a répondre a la lettre du 16
octobre dernier du collectif des membres du personnel a I'origine de la péti-
tion "Pas en notre nom" et a vérifier la gestion de ce cas de pantouflage par
notre institution

REF. : Dossier Barroso (cf. Dossier novembre 2016)

Nos notes concernant I’affaire Barroso

Note a votre attention : Affaire Barroso, votre réponse du 9 septembre dernier a la
Médiatrice européenne -14 septembre 2016

Note a votre attention Affaire Barroso - 09 septembre 2016

Note a votre attention : Nomination de M. Barroso en tant que conseiller et prési-
dent non exécutif des activités internationales auprés de la banque d'affaires inter-
national Goldman Sachs - 04 ao(t 2016

Note aux membres du Collége - 12 juillet 2016

Lettre ouverte a M. Barroso — 12 juillet 2016

La décision de la Médiatrice européenne reprise en objet (Complaint 194/2017/EA), n'est que
la derniére étape en date d'un processus que notre institution a géré d'une maniére absolu-
ment insatisfaisante en mettant en cause tant sa crédibilité que la confiance de son personnel.

C'est avec tristesse que nous avons pris acte que la Médiatrice européenne a di intervenir en
vous invitant a répondre avant le 31 mars prochain a la demande émanant de nos collegues
que vous avez regue il y a déja 5 mois.

Nous vous invitons, a notre tour, a ne pas vous limiter a répondre a leur lettre mais a
rencontrer les représentants du collectif des collégues a la base de la pétition "Pas en
notre nom"

En effet, il est désolant de devoir constater que vous n'avez toujours pas trouvé le temps de
recevoir une délégation de ce collectif alors que, par exemple, lors du dépdt de la pétition, le
Président Schulz lui avait réservé un accueil trés chaleureux et une écoute trés attentive.

Il s'agit pourtant de milliers de membres de votre personnel qui ont fait appel a votre sensibilité
en vous manifestant leur confiance.



http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/dossier-barroso-Kroes-15112016.pdf
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http://www.renouveau-democratie.eu/wp-content/uploads/2017/03/INSPECTION_REQUEST_201700194_20170224_144734.pdf
https://www.change.org/p/for-strong-exemplary-measures-to-be-taken-against-jm-barroso-for-joining-goldman-sachs-international
https://www.change.org/p/for-strong-exemplary-measures-to-be-taken-against-jm-barroso-for-joining-goldman-sachs-international

Les recevoir, c'est la meilleure démonstration du respect, de I'admiration et de la recon-
naissance pour son dévouement sans faille que vous confirmez a chaque occasion a
votre personnel, comme vous venez de le faire en dernier lieu lors de la présentation de
votre Livre Blanc concernant I'avenir de I'Union européenne.

Rappel des faits

Dés le déclenchement de I'affaire Barroso et Kroes, tout en soutenant avec conviction
les prises de position trés claires de la Médiatrice européenne, R&D a attiré toute votre
attention sur le besoin urgent et I'obligation d'assurer une gestion rapide, efficace et
rigoureuse de ces dossiers qui ont suscité des réactions plus que virulentes et qui ont
profondément mis en cause la crédibilité de notre institution (cf. dossier Barroso-Kroes).

Parallelement, et dans le plus grand respect de l'autonomie du collectif des collegues
qui en sont a l'origine, R&D a immédiatement soutenu la pétition "Pas en notre nom"
qui a recueilli plus de 153.000 signatures en faveur d’une action de la Commission de-
vant la Cour de justice de 'UE a I'encontre de M. Barroso.

Nous avons regretté I'attitude Iéthargique de notre institution qui a donné I'impression
de cultiver lillusion - tant par son inaction que par ses réactions, de toute évidence ina-
déquates - que ces affaires s'estomperaient et ceci malgré toutes les sollicitations du
personnel et de leurs représentants ainsi que les réactions politiques au sein de tous
les Etats membres.

Par la suite, nous nous sommes réjouis des premiéres réactions et actions mises en
ceuvre. Néanmoins, elles demeurent inadéquates, insuffisantes et incomplétes pour
faire face a la gravité de la crise de crédibilité qui a atteint notre institution.

Cette attitude n'a pas manqué d'exacerber les réactions des citoyens, de votre person-
nel, de la presse et de provoquer des prises de position de plus en plus fermes et cri-
tiques du Parlement européen.

Concernant le caractére insuffisant des procédures en vigueur pour éviter
les conflits d'intérét des membres et anciens membres de la Commission

Il est, malgré tout, appréciable qu'aprés avoir prétendu a I'exemplarité de son caractére,
sous votre impulsion, le collége ait enfin décidé de réformer le code de bonne conduite
applicable aux membres et anciens membres de la Commission.

Néanmoins, comme tous les observateurs l'indiquent et comme le confirme le Parle-
ment européen par sa résolution adoptée a une trés écrasante majorité le 1°" décembre
dernier (2016/2080(INI)), les procédures en vigueur concernant la gestion des conflits
d'intéréts des membres et anciens membres de la Commission demeurent largement
insuffisantes pour permetire a la Commission de gérer de telles affaires qui ont un
effet dévastateur sur la crédibilité de notre institution et du projet européen. Ceci con-
cerne avant tout le rle du comité d'éthique ad hoc.

La gestion décevante de ces affaires

Mais, c'est dans la prise de décisions concernant ces affaires que l'attitude de notre
institution a été plus que décevante.


http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/dossier-barroso-Kroes-15112016.pdf
https://www.change.org/p/for-strong-exemplary-measures-to-be-taken-against-jm-barroso-for-joining-goldman-sachs-international
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0477+0+DOC+XML+V0//FR&language=FR

Affaire Kroes

D'une part, concernant l'affaire Kroes nous avons déja di constater le caractére risible des
arguments que Mme Kroes a invoqué pour justifier les faits qui lui étaient reprochés et le ca-
ractére peu crédible des décisions de la Commission adoptées en catimini le 21 décembre
dernier, en l'occurrence. |l suffit de rappeler les propos de I'eurodéputé Pascal Durand, rap-
porteur du texte adopté par le Parlement européen le 1er décembre 2016 sur les déclarations
d'intéréts des membres de la Commission (2016/2080 (INI) ainsi que de la motion adoptée
par le PE concernant le gel des indemnités... (cf. Résolution du PE du 26 octobre 2016...
point 69 2016/2047 (BUDG)) sur la décision de de la Commission : « C’est vraiment un scan-
dale, un foutage de gueule!", en dénongant que les commissaires "ne se rendent pas compte
a quel point ils sont en train de détériorer Iimage de I'Europe” (cf. article de IAFP—UE:
apres Barroso, la transparence a I'épreuve du cas Kroes 4°paragraphe).

De nouveau, il est inutile de dénoncer cette éthique a double vitesse : I'indulgence sans
limite réservée a I'égard de Mme Kroes n'est en aucun cas comparable aux sanctions qui
seraient rendues par I'AIPN -pour des faits similaires- a un quelconque membre du person-
nel.

Sans oublier que le personnel ne profite pas de la bienveillance sans limites du comité
d'éthique ad hoc. Dés le premier soupgon de violation des régles en vigueur, il est soumis a
de lourdes et pénibles enquétes diligentées par 'OLAF et/ou par I''DOC.

Affaire Barroso

D'autre part, nous avons d{ constater que I'avis du 28 octobre dernier rendu par le comité
d'éthique ad hoc sur I'affaire Barroso, digne de Ponce Pilate, a été absolument inadéquat par
rapport a la gravité des conséquences pour la crédibilité de notre institution (Ethique et inté-
grité des commissaires européens ). Notre analyse avait d'ailleurs été confortée par l'avis tout
aussi critique de la Médiatrice européenne (Ombudsman reacts to opinion of Ethical Com-
mittee on Barroso)

Le comité d'éthique ad hoc se limitant a émettre un avis, nous vous avions sollicité afin que
notre institution adopte une décision claire concernant cette affaire. Or, apres plusieurs mois,
nous sommes toujours dans l'attente de cette décision pour laquelle nous avions sollicité
votre intervention afin que celle-ci soit adoptée pour faire toute la clarté sur la situation.

Cette méme demande vous a été adressée en dernier lieu le 16 octobre dernier par le collec-
tif a la base de la pétition "Pas en notre nom".

Face au manque de réponse de la Commission, le 24 février dernier, la Médiatrice eu-
ropéenne a décidé :

1) d’ouvrir une enquéte formelle concernant la maniére dont notre institution a
géré le pantouflage de notre ancien président Barroso (Complaint 194/2017/EA):

Dans la motivation a I'appui de sa décision, la Médiatrice européenne confirme toutes
les critiques que nous avions émises concernant la gestion du dossier, notamment sur
I'absence d'une véritable enquéte de la part du comité d'éthique ad hoc:

« Je m’attendais a une enquéte bien plus approfondie. Il n’y a aucune preuve qu'ils
aient entendu qui que ce soit, qu’ils aient demandé a voir le contrat de Barroso chez
Goldman Sachs ou qu'ils aient enquété sur I'étendue des taches qui lui seront con-
fiées ».



http://www.greens-efa.eu/en/article/european-parliament-adopts-new-measures-to-control-conflicts-of-interest-in-the-european-commission/
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0477+0+DOC+XML+V0//FR&language=FR
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0411+0+DOC+XML+V0//FR&language=FR
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0411+0+DOC+XML+V0//FR&language=FR
http://www.liberation.fr/planete/2016/12/22/ue-apres-barroso-la-transparence-a-l-epreuve-du-cas-kroes_1537001
http://www.liberation.fr/planete/2016/12/22/ue-apres-barroso-la-transparence-a-l-epreuve-du-cas-kroes_1537001
https://ec.europa.eu/info/about-european-union/principles-and-values/ethics-and-integrity/ethics-and-integrity-eu-commissioners_fr
https://ec.europa.eu/info/about-european-union/principles-and-values/ethics-and-integrity/ethics-and-integrity-eu-commissioners_fr
https://www.ombudsman.europa.eu/fr/press/release.faces/en/72566/html.bookmark
https://www.ombudsman.europa.eu/fr/press/release.faces/en/72566/html.bookmark
http://www.renouveau-democratie.eu/wp-content/uploads/2017/03/INSPECTION_REQUEST_201700194_20170224_144734.pdf

La Médiatrice européenne annonce donc qu'elle va se pencher sur le fonctionnement
du comité d'éthique ad hoc et qu'a cet effet ses services vont mener une inspection
aupres de la Commission concernant le dossier Barroso mais aussi les autres quatre
derniers dossiers ayant donné lieu a un avis de la part dudit comité.

2) de vous inviter a répondre avant le 31 mars prochain a la demande du collectif
du personnel, du 16 octobre dernier, a la base de la pétition "Pas en notre nom"”

Nous vous invitons a ne pas vous limiter, seulement, a répondre a leur lettre mais aus-
si a rencontrer sans plus tarder les représentants de ce collectif, a écouter leurs de-
mandes et a répondre a leurs questions et interrogations.

Il n'est pas trop tard!

Il serait vraiment triste que le dialogue entre notre Président et son personnel passe par un
échange bureaucratique de lettres et qu'il ait méme besoin de l'intervention de la Médiatrice
européenne dont nous tenons a remercier, encore une fois, pour toutes les démarches
qu'elle a mises en ceuvre depuis le début de ces affaires.

Copies: Mmes et MM les membres du Collége
Mme E. O' REILLY, Médiatrice européenne
M. Pascal Durant Membre du PE

Le personnel de la Commission



Cartoon drawn by Nicolas Vadot illustrating the article "Kroes,
guilty but not sanctioned" published in the newspaper
"L'Echo" of 23 December 2016: an example of the very sharp
reactions following the announcement of Commission's deci-
sion
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Syndicat du Personnel des Institutions Européennes

Brussels, 17 January 2017

NOTE TO THE ATTENTION OF MR JEAN-CLAUDE JUNCKER

PRESIDENT OF THE EUROPEAN COMMISSION

Subject: Kroes case

Commission Decision of last 21 December to hand a reprimand to former Vice-
President Kroes for the lack of diligence she demonstrated by failing to declare the
income received for 2015 in the early 2016 declaration, while still accepting to re-
ceive the transitional allowance set out in the Commission's Code of Good Practice
( cf. PV(2016) 2194)

Ref. : Dossier Barroso-Kroes (see November 2016 file)
Our notes on the Kroes case
15 November 2016: Reform of the Code of Conduct applicable to members and
former members of the Commission

23 September 2016: « Bahamas Papers » and articles in the European press about
the situation of the former Vice Presidente Neeli Kroes

From the outset of the Barroso and Kroes cases, R&D firmly supported the European Ombuds-
man's very clear positions and drew your attention to the need and urgency to ensure rapid, ef-
fective and rigorous management of these cases which have provoked violent reactions, and
have seriously undermined the credibility of our institution (Barroso-Kroes cases).

At the same time, and in full respect of the autonomy of the colleagues collective who initiated it,
R&D immediately supported the petition "not in our name" which collected over 153,000 signa-
tures.

We deplored the lethargic attitude of our institution, which gave the impression of fostering the
illusion that, through its inadequate inaction and reactions, these cases would fade away, despite
all the sollicitations of the staff and their representatives and political reactions within all member
states.

Subsequently, we welcomed the first reactions and actions implemented. Nevertheless, they re-
main inadequate, insufficient and incomplete to cope with the seriousness of the credibility
crisis that has hit our institution.

These measures continue to appear to us as way below the mission of the "last chance Commis-
sion" which is first of all, as you confirmed, to "regain the confidence of citizens".


http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/case-Barroso.-Kroespub-.pdf
https://www.change.org/p/for-strong-exemplary-measures-to-be-taken-against-jm-barroso-for-joining-goldman-sachs-international

It is nevertheless significant that, after having claimed to the exemplary nature of its character,
at your instigation, the College finally decided to reform the code of conduct applicable to
members and former members of the Commission.

Nevertheless, it is inadequate for the Commission to have increased the duration of the coo-
ling-off period for the Commissioners by only six months.

Mrs Kroes "Unaware"... of her position... as director of Mint Holdings... without
her informed knowledge

It must be remembered that documents published at the end of September by several Euro-
pean media, on the “Bahamas Leaks”, revealed that Mrs Kroes has continued to act as an
administrator with Mint Holdings Ltd., an offshore company in the Bahamas, between 2000
and 2009.

Between 2004 and 2009 Mrs Kroes held the post of Competition Commissioner and, as a re-
sult, the EU Code of Conduct forbade her to engage in “any other occupation, whether gainful
or not”.

Moreover, at the beginning of their mandates, the Commissioners must notify in a public regis-
ter all activities carried out during the previous ten years. However, at the time of her assump-
tion of office, Mrs Kroes had failed to declare her directorship of Mint Holdings.

It was noted that the case seemed all the more sensitive since Mint Holdings was intended to
buy back large-scale assets in the energy sector, whereas Mrs Kroes was defending in Brus-
sels, on behalf of the Commission, the liberalization of the gas market.

In response to the more than virulent reactions to the revelations of the "Bahamas Leaks", Mrs
Kroes explained that she " did not know she was still listed as holding the unpaid post.”

These remarks immediately aroused very sharp reactions stressing the fact that it was not
credible that Mrs. Kroes "could not know the social mandates that she exercised and that it
was simply laughable that, unbeknown to oneself, one can be director of a company that is
useless at the other side of the world in a tax haven” ..."

Mrs Kroes and the "Bahamas Leaks" ... guilty but not sanctioned

By its decision of last 21 December, the Commission finally acknowledges Mrs Kroes' failings,
which were, moreover, indisputable.

However, even if, following the advice of the Ad Hoc Ethics Committee, the Commission ack-
nowledges that Mrs Kroes is guilty of breaching the Code of Good Conduct, it has decided not
to sanction her because it seems to accept her version according to which she would have
been Director of Mint Holdings ... unbeknown to herself...

Therefore, we would like to observe that Commission's decision is, to say the least, surprising,
that it seems obviously inadequate and is difficult to understand.

This is all the more the case as, despite several questions raised about that at the Commis-
sion's daily press conference of 22 December and a written reminder from AFP, the spokes-
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http://www.renouveau-democratie.eu/wp-content/uploads/2017/01/pv-decision-finale-kroes_en.pdf

person's service simply limited itself to confirm that "the Commission had all the informa-
tion it needed to decide" and without specifying whether the Commission had investigated
the Company or relied solely on the advice of the Ad Hoc Ethics Committee who appears
to have been satisfied with Mrs Kroes' statements.

The same questions concerning the absence of any verification of the remarks and docu-
ments transmitted by the former members of the college had been made concerning the
opinion given by the Ad Hoc Ethics Committee on the Barroso case ( cf. note to the Mem-
bers of the College—15 November 2016).

In this regard, we are waiting to hear what action the Commission will take on the matter.

BUT THAT’S NOT ALL... Mrs Kroes is handed a reprimand for failing to re-
port her income for 2015 to the Commission, while still agreeing to receive
her transitional allowance

Having read your decision, we have learned about another case related to Mrs Kroes' in-
come tax return for 2015.

In addition to her term with Mint Holdings, it appears that Mrs Kroes also failed to report
her income for 2015 to the Commission, while agreeing to receive the transitional allo-
wance received by the former Commissioners during the three years after they leave of-
fice.

Probably not being able to claim, again, to have received this income unbeknown to her-
self, it was only a few days after the revelations of the "Bahamas Leaks" that Mrs Kroes
finally informed the PMO of her income for 2015. This enabled the Commission to recover
the amount paid to her in respect of the transitional allowance and to which she was not
entitled.

Under these circumstances your decision to follow once again the advice of the Ad Hoc
Ethics Committee and to limit the sanction to a mere blame does not seem adequate to
the seriousness of the breach found.

Very sharp reactions... to the point of calling the Commission’s decision
"an insulting mockery "

It is appreciable that, by adopting its decision of 21 December, the Commission decided to
disclose its decision "given that the facts concerning Mrs. Kroes have been widely taken
up in the press".

However, if the objective was to try to reassure once again the outside world of the rigor
and exemplary nature of the Commission's management of these cases and thus help to
regain confidence in our institution ... in such a case, the failure was complete.

As it was absolutely easy to foresee it the first reactions following the Commission Deci-
sion were very critical, pointing to the absolutely inadequate nature of the decisions
adopted and the fact that they were "made public on the sly, on the eve of the end of year
holidays, in the middle of a dozen other announcements ".

11
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In order to appreciate the magnitude of these critical reactions, it should also be noted that
MEP Pascal Durand, rapporteur for the text adopted by the European Parliament on 1
December 2016 on the declarations of interest of the members of the Commission
(2016/2080 (INI) and the motion adopted by the EP on the freezing of allowances ... ( EP
Resolution of 26 October 2016... point 69 2016/2047 (BUDG)) immediately described the
decision as " it’s really a scandale, an insulting mockery" by denouncing that the Commissio-
ners "do not realize to what extent they are damaging the image of Europe" (AFP—UE:
apres Barroso, la transparence a I'épreuve du cas Kroes 4°paragraphe).

Two-speed ethics and justice

We have to acknowledge, unfortunately, that the absence of any sanction relating to her role
in the context of the facts revealed by the Bahamas Leaks and the mere blame inflicted to
Mrs Kroes for failing to declare her income for 2015, can in no way stand comparison with
the sanctions which would be imposed by the Appointing Authority on similar acts to any staff
member.

Not to mention that staff does not benefit from the unlimited benevolence of the Ad Hoc
Ethics Committee. From the first suspicion of violation of the rules in force, they are sub-
jected to heavy and arduous investigations by OLAF and / or IDOC.

Thus, in addition to the critical reactions mentioned above, your decision will not fail to am-
plify the feeling of demotivation and frustration of your staff which through the afore men-
tioned petition had appealed to you and your sensitivity to ensure that such cases are mana-
ged strictly in order to restore the image and credibility of our institution, which we are all
proud to serve.

The importance of reforming the existing procedures

In any event, it is clear that the existing procedures for dealing with conflicts of interest of
members and former members of the Commission are in no way adequate to enable Com-
mission to manage such cases, which have a devastating effect on the credibility of our insti-
tution and the European project..

This concerns, above all, the role attributed to the Ad Hoc Ethics Committee, which seems to
consistently confuse its mandate with that of a true judicial body, moreover, merely delibe-
rating on the documents transmitted by the concerned members of the College. This is all the
more inadequate considering the fact that the Commission keeps on simply and systemati-
cally following the opinions given by the Ad Hoc Ethics Committee and thus renounces to
invoke Article 245 of the Treaty.

Radically reforming the Code of Conduct and strengthening the provisions for
declarations of interest by members of the Commission is also what the Euro-
pean Parliament is asking the Commission by its resolution [2016/2080 (INI)],
adopted on 1 December with an overwhelming majority

In particular, considering in its turn as absolutely insufficient the measures hitherto adopted
by the Commission the EP, by its resolution, calls on the Commission to take account of its
recommendations made in its latest resolutions and the evolution of the general standards in
matters of ethics and transparency applicable to all the institutions of the Union, in particular:
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http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0477+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0411+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0411+0+DOC+XML+V0//EN
http://www.liberation.fr/planete/2016/12/22/ue-apres-barroso-la-transparence-a-l-epreuve-du-cas-kroes_1537001
http://www.liberation.fr/planete/2016/12/22/ue-apres-barroso-la-transparence-a-l-epreuve-du-cas-kroes_1537001

that Commissioners declare all their interests (as shareholders, company board members,
advisors and consultants, members of associated foundations, etc.) as regards all the compa-
nies in which they have been involved, including close family interests, as well as the changes
that took place at the time their candidacy was made known (point 28. b);

that the code of conduct be amended, in line with Article 245 TFEU, to extend Commissio-
ners’ post-office employment restriction to a period of at least three years and not shor-
ter than the length of time during which former Commissioners are eligible for a transitional
allowance as defined in Regulation No 422/67/EEC (point 28.9);

that criteria are defined for compliance with Article 245 TFEU, which imposes on Commis-
sioners a ‘duty to behave with honesty and discretion as regards the acceptance, after they
have ceased to hold office, of certain appointments or benefits’ (point 28.0);

that the Ad Hoc Ethical Committee is composed of independent experts who have not
themselves held the position of Commissioner (point 28.q).

R&D calls on the Commission to cooperate with the European Parliament on this file

R&D, the most representative union at interinstitutional level, convinced of the richness of the Euro-
pean project and of interinstitutional collaboration, calls on the Commission to cooperate with the
European Parliament on the basis of the resolution adopted on 1 December.

In conclusion, faced to all these invitations to the Commission, we can only call on your spur
to reform, finally and in depth, the enforcement mechanism for the management of the con-
flicts of interest of members and former members of the Commission and to carry out ‘till the
very end’ the ongoing cases; this is what the "last chance Commission™ must do to start re-
gaining the confidence of citizens and meeting the expectations of its staff.

/

|
|
Cristiago SEBASTIANI
/g}ré dent

Copies: Honourable Members of College

Ms E. O' REILLY, European Ombudsman
Mr P. Durand, MEP
Commission staff
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« Le Renard déchainé» special Barroso & Kroes cases—
UPDATE

On 4 October, the European Parlement called into question all the limits of the
mechanism put in place to avoid conflicts of interest of current and former
members of the Commission

On 26 October 2016 , faced with the lack of reaction from the Commission in rela-
tion to the Barroso and Kroes cases, EP acted and voted the freezing of the allo-
wances of outgoing commissioners! Never seen before!

On 28 October 2016: the opinion of the ad hoc Ethical Committee on the Barroso
case was given: no offence committed, but a very serious lack of judgment

On 30 October 2016, the European Ombudsman highlights the limitations of the opi-
nion of the ad hoc Ethical Committee on the Barroso case and plans to launch an ad hoc
survey

On 5 November 2016, in his interview on the newspaper « Le Soir » President
Juncker acknowledged for the first time the limits of the code of conduct and an-
nounced his willingness to reform it.

R&D invites the President Juncker to pursue with determination his approach by
going to the bottom of the Barroso and Kroes cases and reforming the whole sys-
tem set up for the management of conflicts of interests of commissioners.

What will it happen now?
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Barroso & Kroes Cases

Faced with the refusal of the Commission

to reform the system put in place to avoid conflicts of interest of members of
the former Commission, the European Parliament has acted and voted for the
freezing of the allowances of outgoing Commissioners.

And

The opinion of the ad-hoc Ethical Committee was given: no offence was com-
mitted, but a very serious lack of judgment

R&D reiterates its call for a fundamental reform of the code of conduct,

and welcomes the announcement to that effect made by President Juncker
in his interview with "Le Soir".

lllustration byPhilippe Joisson for “La Libre* of 15 July 2016 - “Comment empécher Barroso de devenir lobbiyste?”
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Regarding these cases that have raised so
many critical reactions, destroying the image
and credibility of our institution, we provided
a detailed state of play of the initiatives alrea-
dy implemented (see our "Renard déchainé”
of 25 October 2016.)

it

We also were committed to immediately no-
tify staff about any new developments. This
is what we are now doing through this new
"Renard déchainé”.

Really, thank you again for your support and
encouragement!

Cristiano Sebastiani
President

SOMMAIRE

On 4 October, the European Parlement called into question all the limits of the mechanism put in
place to avoid conflicts of interest of current and former members of the Commission

On 26 October 2016 , faced with the lack of reaction from the Commission in relation to the Barroso

and Kroes cases, EP acted and voted the freezing of the allowances of outgoing commissioners! Never
seen before!

On 28 October 2016: the opinion of the ad hoc Ethical Committee on the Barroso case was given: no
offence committed, but a very serious lack of judgment

On 30 October 2016, the European Ombudsman highlights the limitations of the opinion of the ad hoc Ethical
Committee on the Barroso case and plans to launch an ad hoc survey

On 5 November 2016, in his interview on the newspaper « Le Soir » President Juncker acknowledged
for the first time the limits of the code of conduct and announced his willingness to reform it.

R&D invites the President Juncker to pursue with determination his approach by going to the bottom of
the Barroso and Kroes cases and reforming the whole system set up for the management of conflicts of
interests of commissioners.

What will it happen now?
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Since the beginning of these cases and stri-
king against the inaction of our institution,
also through its section in the EP, R&D has
consistently drawn MEP's attention to the
need for an adequate response to the expec-
tations of European citizens expressed
through the petition "Not in our name" that
exceeded 153,000 signatures... It should be
noted that, unlike the Commission, the EP,
like the European Ombudsman, has proven to
be perfectly in line with these expectations.

In the first place, in our last "Renard déchai-
né", we reported the results of the hearing on
4 October of Mr Moscovici before the EP in-
cluding the anger, for once unanimous, of
MEPs due to the lack of reaction from the
Commission over the increasing cases of re-
volving doors of former President Barroso and
other members of the college he had chaired.

On 4 october, the European Parlement

called into question all the limits of the mechanism put
in place to avoid conflicts of interest of current and
former members of the Commission

On this occasion, Mr Moscovici confirmed
that, as regards the management of conflicts
of interests is concerned, the Juncker Com-
mission intended to fully respect the principles
of "exemplarity and transparency”, and that
the code of conduct is absolutely adequate
and meets the highest standards within natio-
nal states, without it being necessary to toug-
hen it.

We had already noted with regret that this
code does not meet the exemplary character
as far as the length of the "cooling-off period"
is concerned, but also because it was lagging
behind the obligations imposed on any mem-
ber of our staff. As for the best State practice,
just remember, for example, that in Canada
the "cooling-off period" is 5 years.

During the debate held on 4 October, several MEPs had also stressed the lack of
independence of the Ethical Committee and had particularly raised the following

critics:

e The code of conduct which commits the
Commissioners and on which members of
the Ethical Committee based their opinion
is written by the commissioners
themselves. What is more, t was also the
Barroso Commission which in 2011 was
responsible for revising the code of con-
duct currently in force.

e The cooling-off period, during which for-
mer commissioners can join the private
sector without asking permission from the
Ethical Committee, is far too short. Cur-
rently, it is eighteen months and several
MEPs have confirmed that legislation for
which the Commissioners may be influen-
ced by pressure groups have a much lon-
ger life: three, five and sometimes, as in
the case of RNP, even ten years.

19

e The ad hoc Ethical Committee which
sets the Code of Conduct for Commissio-
ners is an informal body. Its opinion can
be sought only by the Commission; its
opinions are advisory only and cannot be
made public by the Commission, which
appoints, by itself, its three members.

All these points contravene the criteria that
should be those of an independent committee.

Several MEPs have confirmed their view that
a high independent authority is needed so
as to avoid the Commission being judged itself
by its peers, lengthen the period of prohibition
of public-private connections and impose
exemplary sanctions when commissioners lie
or conceal from the public, interests that are in
conflict with the functions they perform.



https://www.change.org/p/for-strong-exemplary-measures-to-be-taken-against-jm-barroso-for-joining-goldman-sachs-international

Parlement européen

Moreover, we confirm again the very positive
character arising from the meeting held last
13 October between the delegation in charge
of the tabling of the petition and President
Schulz who showed absolutely sensitivity to
the arguments raised by the petitioners. Pre-
sident Schulz in particular confirmed the com-

Not being clearly convinced by the reassu-
rances from Mr Moscovici, at its plenary ses-
sion on 26 October, the European Parlia-
ment decided to take action and suspend
payments received by former Commissio-
ners.

In particular, the amendment adopted states
that the EP:

European Parliament resolution of 26 Octo-
ber 2016 on the Council position ont the draft
general budget of the European Union for the

fianancial year 2017—Point 69

mitment of EP to ensuring that it will invite the
Commission to promptly adapt its code of
conduct, which EP confirms is absolutely in-
sufficient.

On 26 October 2016, faced with the lack of reaction

from the Commission in relation to the Barroso and Kroes
cases, EP acted and voted the freezing of the allowances
of outgoing commissioners! Never seen before!

The Parliament "budgetary blackmail" is for a
freeze for 2017 of approximately 500,000
thousand euros planned for the allowances
of former commissioners.

The EP wants to push the Commission to act
against the proliferation of conflicts of inte-
rest, including by tightening the code of
conduct for Commissioners that it consi-
ders quite rightly too permissive, but that our
institution persists inexplicably tin defending.

"Decides, in the light of recent revelations and to regain the trust of
European citizens and the credibility of the Union institutions, to re-
tain in reserve 20% of the appropriations for transitional allowances
of former members until the Commission applies a stricter code of
conduct for Commissioners to prevent conflicts of interest and

"revolving doors".

It should be noted that the decision was
adopted by a very large majority, no group
opposed it or even abstained, the EP having
this time proved itself to be perfectly in line
with the expectations and anger European
citizens and staff.
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On 28 October 2016: the opinion of the ad hoc Ethical Committtee

on the Barroso case was given: no offence committed,
but a very serious lack of judgment

Ad Hoc Ethical Committee
Opinion

We recall that in September, faced with the
wave of indignation triggered by the Barroso
and Kroes cases, we appreciated the decision
of President Juncker to finally refer to the ad
hoc Ethical Committee for a decision on these
cases.

The Ethical Committee has just presented its
analysis of the Barroso case. It believes that
the regulation was not breeched.

Nevertheless, the Committee notes that:

"Mr Barroso should have been informed and aware that in doing so it would
trigger critics and could prejudice the reputation of the Commission and of
the Union in general”

And that Mr Barroso

"did not exercise the good judgment one might expect from someone who
has held a high responsibility position for so many years."

Similarly, the Committee recognized that the extent of the media storm is

"certainly a relevant indication, but not sufficient in itself to conclude that
ethical rules have been reached”

Moreover, contrary to what Mr Barroso thus avoiding joining the thesis that only our

seemed to claim, the Committee recognized
that the new functions which he is intended to
carry out will "certainly” be related to his pre-
vious term as head of the Commission, es-
pecially as Mr Barroso has had to deal with
the reform of the banking sector in crisis.

It is also important to note that the Committee
insisted that:

"It is not up to the committee to know
whether the code is strict enough”
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institution still insists inexplicably in defen-
ding, namely that those provisions meet the
highest international standards and would be
even exemplary.


http://ec.europa.eu/transparency/ethics-for-commissioners/pdf/opinion-comite-adhoc-2016-10-26_en.pdf
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In its very critical reaction to the opinion of the
Ethical Committee, the European Ombuds-
man immediately highlighted the limitations of
checks allegedly carried out by the Com-
mittee that would be limited to rely on the do-
cuments transmitted (Ombudsman reacts to
opinion of Ethical Comittee on Barroso).

On 30 October 2016, The European Ombudsman

highlights the limitations of the opinion of the ad
hoc Ethical Committee on the Barroso case and
plans to launch an ad hoc survey

Moreover, noting that the Commission conti-
nues to refuse to change its code of conduct
when it proves absolutely inadequate, the
Ombudsman announced plans to launch a
proper survey.

Limited capacity of the ad-hoc Ethical Committee to detect conflicts of inte-

rest of former commissioners...

R&D shares the analysis of the Ombudsman
and that of European legal experts who have
challenged the Ethical Committee's interpre-
tation on the scope of Article 245 of the Trea-
ty on the Functioning of the Union requiring
commissioners, without time limit, to observe
the duty to behave with integrity and discre-
tion.

Indeed, the interpretation adopted by the
Ethical Committee in its opinion is so restric-
tive that it deprives those provisions of any
useful effect and may prevent any real analy-
sis of the conflict of interest after the end of
the cooling period.

To further appreciate the context in which
this opinion was given, it should be remem-
bered first of all the limited capacity of action
of the ad hoc Ethical Committee.

A double standard on ethics...

R&D has already denounced this double
standard ethical approach to the extent that
staff is not only subject to stricter rules than
those established by the Code of Conduct
but, in case of any suspicion of infringement,
it is subject to investigation by IDOC which,
unlike the college, is not at all lethargic when
cases involve simple staff. Not to mention
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Indeed, unlike similar bodies set up at the
state level, the Ethical Committee is an inter-
nal body appointed by the college, has no
real powers of investigation and, as in this
case, is limited to decide on basis of the do-
cuments transmitted to it.

To these more than obvious structural limita-
tions of the Ethical Committee adds the cha-
racter quite vague and inadequate of the
code of conduct based on which the Com-
mittee is called upon to rule.

In these circumstances it is not surprising
that the Ethical Committee was able to deli-
ver opinions almost always excluding any
conflict of interest on the part of the former
members of the college.

that IDOC has powers and investigative ca-
pabilities that are not even comparable with
those of the Ethical Committee.


http://www.ombudsman.europa.eu/fr/press/release.faces/en/72566/html.bookmark
http://www.ombudsman.europa.eu/fr/press/release.faces/en/72566/html.bookmark

R&D is happy to note the intention of President
Juncker to increase the length of the cooling-
off period to 3 years for Presidents and 2 years
for the Commissioners.

This is a real change of approach from the po-
sitions held so far by the Commission.

It is nevertheless disappointing that President
Juncker says he is not sure that the Commis-
sioners could accept his absolutely minimalist
proposal, although he does for his own part.

missioners.

Even if the Juncker Commission is not res-
ponsible for the mistakes of former members
of the Barroso Commission, its inaction with
regard to the increasing of cases and its obsti-
nacy in the now untenable defence of the
Code of Conduct are in the process of giving
the impression that it endorses the decisions
of the former members of the college.

Worse, the refusal to reform rules that are
clearly inadequate is perceived by the outside
world as evidence that the Juncker Commis-
sion does not change the code of conduct to
prevent that more restrictive rules should
apply to it at the end of its term.

For R&D, it is essential that the Commission
leaves its purely defensive approach that has
contributed to tarnish its image besides the
reform of the code of conduct, Commission

On 5 November 2016, in his Inferview on the newspaper 'Le Soi

President Juncker acknowledged for the first time
the limits of the code of conduct and announced
his willingness to reform it.

These fears may strengthen the criticism du-
ring the EP debate on the endogamous cha-
racter of this mechanism. Indeed, the Commis-
sioners would be in a conflict of interest ...
being called to decide for themselves the rules
that will apply to their management of conflicts
of interest ... after the end of their mandate and
they would therefore naturally be little inclined
to tightening these rules

R&D invites Président Juncker

to pursue with determination his approach by
going to the bottom of the Barroso and Kroes
cases and reforming the whole system set up for
the management of conflicts of interests of com-

should also strengthen the procedures that
verify compliance with these rules and punish
proven violations. To deal with cases concer-
ning the Barroso Commission the Juncker
Commission is viewed as the "last chance
Commission" which should have reacted im-
mediately to such cases and must urgently do
so before it's too late

We must not forget that the issue goes
beyond the management mistakes of former
commissioners. This is primarily to restore
citizens' trust in our institution and hence that
of the European project in such a crucial
phase for its future


http://www.lesoir.be/1360084/article/actualite/union-europeenne/2016-11-04/juncker-au-soir-il-y-un-serieux-probleme-gouvernance-en-europe
http://www.lesoir.be/1360084/article/actualite/union-europeenne/2016-11-04/juncker-au-soir-il-y-un-serieux-probleme-gouvernance-en-europe

P, \What will it happen now?

Concerning the Barroso case, it should be recalled that the opinion of the
Ethical Committee is advisory, not binding.

The Commission confirmed that it would now give itself time to carefully con-
sider the Opinion of the Ethical Committee before taking any decision on ap-
propriate follow-up.

Concerning the Kroes case, we still await the Commission's position on this
indisputable violation of the code of ethics.

Concerning the reform of the Code of Conduct, R&D encourages Presi-
dent Juncker to present College his proposal to the Commission immediately
so that the Commissioners could express their views.

Concerning the EP Petitions Committee taking up the case, a public
hearing will be held in the coming days ... We will continue to work in perfect
harmony, supporting the group behind the petition "Not in our name" in the
largest respect of its autonomy.

R&D will certainly continue to keep you updated on any developments of
these cases.
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Le Renard Déchainé

Barroso & Kroes Cases

October 2016
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« Le Renard déchainé» special Barroso & Kroes cases

Background

R&D welcomes the conclusions of the debate on these cases that took place
in the European Parliament on 4 October with Commissioner Moscovici ...

R&D recognizes that the observations made by Commissioner Moscovici du-
ring the debate in the EP, though still far below to what could be expected con-
sidering the seriousness of the situation, are finally taking the right direction

On 13 October, in the greatest respect for their independence, we were along-
side the collective of colleagues at the presentation of the petition - with signa-
tures being duly anonymized - ,to the three institutions and under the scrutiny
of the media

For once, citizens and press stand together with the staff

Next steps
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Barroso & Kroes cases

In all institutions and agencies, many of you
expressed your appreciation with respect to
the steps we have taken on these cases.

You asked us a detailed inventory that would
allow staff to be informed about the evolution
of these initiatives, our analysis of the latest
events and the upcoming deadlines.

it

You will be able to find the requested infor-
mation hereafter.

We will keep on following this case with the
upmost determination and remain at the staff
disposal for further information. We will keep
you posted on any upcoming news.

Thank you again for your support and en-
couragement!

Cristiano Sebastiani
President
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Background

R&D immediately denounced the Barroso and Kroes cases...

Ever since the announcement of the appoint-
ment of Mr Barroso with the investment bank
Goldman Sachs, R&D immediately denoun-
ced this incredible change of career, these so
not insignificant revolving doors, and asked
President Juncker to take the steps needed to
defend the credibility of institutions and,
beyond, that of the European project (12 July,
4 Auqust, 9 and 14 September)!

Simultaneously, we also personally addressed
Mr Barroso, inviting him to give up his contract
signed with the investment bank, in order to
avoid disastrous effects for the credibility of
institutions and the European project, which
have never been so in danger (12 July). We
still waiting for his answer.

Similarly, we immediately denounced the deal
"Bahamas Papers" concerning the situation of
former Vice-President Mrs Neelie Kroes (23

September).

On the same time, we welcomed the steps
initiated by the European Ombudsman who
reacted strongly to these cases. She had al-
ready found, in her decision of 30 June 2016,
a clear case of maladministration on how the
Barroso Commission had treated the returning
to work of another former commissioner.

R&D immediately asked for a deep amendment of the Code of Conduct

In addition to the requests to get to the bottom
of these cases, faced with the inadequacy of
rules that are supposed to prevent them, and
with the insufficient controls that should detect
them, we have invited the Commission to re-
form in depth the Code of Conduct applicable

to the members of the College and to imple-
ment the appropriate measures to guarantee
respect of the code, whatever the case.

Meanwhile, within the greatest respect for the autonomy of the collective of
colleagues who are responsible for the PETITION "NOT IN OUR NAME", R&D
immediately supported this petition which eventually collected more than

152,000 signatures!

A lethargic Commission

Despite all these efforts, despite all the politi-
cal reactions to the highest level in all Member
States, we have to regret the lack of reaction
from the Commission, the initial non-
reassuring statements made by the spokes-
man service... In short, the flagrant underesti-
mation of the political and media conse-
quences of such cases.

Our institution has therefore given the impres-
sion to foster the illusion that its inaction and
obviously inadequate reactions would have
allowed the cases to fade away.
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As a consequence, the situation became more
and more unsustainable, giving the impression
that the Juncker Commission condoned the
unfortunate actions underlying these cases.
Under these circumstances, President Juncker
taking insufficient distance pretty lately, the
decision to refer the matter to the ad hoc
ethics committee and Mr Moscovici state-
ments before the EP... appeared to the out-
side world as being first of all the result of the
external reactions to the cases, to which it had
become impossible to resist.


http://www.renouveau-democratie.eu/2016/07/note-to-the-attention-of-the-college-members/
http://www.renouveau-democratie.eu/2016/08/note-to-mr-jean-claude-juncker-president-of-the-european-commission/
http://www.renouveau-democratie.eu/2016/09/14836/
http://www.renouveau-democratie.eu/2016/09/note-a-lattention-de-mr-jean-claude-juncker-president-de-la-commission-europeenne-2/
http://www.renouveau-democratie.eu/2016/07/open-letter-to-president-barroso/
http://www.renouveau-democratie.eu/2016/09/note-to-the-attention-of-mr-jean-claude-juncker-president-of-the-european-commission-bahamas-papers-and-articles-in-the-european-press-about-the-situation-of-the-former-vice-president-neeli-kro/
http://www.renouveau-democratie.eu/2016/09/note-to-the-attention-of-mr-jean-claude-juncker-president-of-the-european-commission-bahamas-papers-and-articles-in-the-european-press-about-the-situation-of-the-former-vice-president-neeli-kro/
http://www.ombudsman.europa.eu/en/cases/decision.faces/en/68762/html.bookmark
https://www.change.org/p/for-strong-exemplary-measures-to-be-taken-against-jm-barroso-for-joining-goldman-sachs-international

R&D welcomes the conclusions of the debate on these cases that
took place in the European Parliament on 4 October with Commis-

sioner Moscovici ...

In particular, as stated in the press release
issued after the audition: "Members of Euro-
pean Parliament called for a significant
strengthening of the Code of Conduct for
Commissioners, but also that the ‘cooling-
off period’ applying to former commissio-
ners wishing to join the private sector is
extended, that sanctions and clear penal-
ties should be introduced in cases of ob-
vious infringement of the rules and that

Eviter les conflits d'intéréts des membres, anciens
ou actuels, de la Commission - "Bahamas...
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Commission’s ad hoc ethics committee
becomes an independent body able to
make final decisions on adequate func-
tions for former commissioners."

MEPs call for Commissioners’ cos
tightened up

Prass rease - nsttutions | Ombudsman - 04

Click here

R&D recognizes that the observations made by Commissioner Mos-
covici during the debate in the EP, though still far below to what
could be expected considering the seriousness of the situation, are

finally taking the right direction

“The Commission wants all EU citizens to
be assured that its Commissioners act ex-
clusively in the interests of Europe. Any
conflict of interest therefore needs to be
avoided, and there are very strict rules for
this already in place. But the rules should
also go hand in hand with personal re-
sponsibility. The Commission is therefore
looking into whether these issues can be
addressed further”.

In particular, Mr Moscovici indicated that act-
ing as a role model and being transparent /
exemplarity and transparency are the first
priorities of the Juncker Commission, in order
to meet the expectations of the European citi-
zens. (choisir le terme préféré!!)

Facta et non verba : let us notice that the
positions taken by the Commission within the
frame of these cases don’t necessarily seem
to match its declarations.

As a matter of fact, despite all the unanimous
requests going in that direction, coming from
all actors and environments, the Juncker
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Commission refuses to change even slightly
the Code of Conduct and thus seems to be
the only institution in the world to keep on be-
lieving that it is not necessary to reform these
rules and procedures. This position was con-
firmed by Mr Moscovici before the EP.

To realise the completely inadequate nature of
the rules concerning in particular the length of
the cooling-off period, you just have to re-
member that these rules are less stringent
than those applying to each staff member.

In other words, the Commission seems to
keep on denying the seriousness of these
cases, while, as stated by the EP, such cases
"are actually a real slap in the face of Euro-
pean citizens who have lost faith in the po-
litical elites and in the institutions. "


http://www.europarl.europa.eu/ep-live/fr/plenary/video?debate=1475594157944
http://www.europarl.europa.eu/news/fr/news-room/20160930IPR44738/les-d%C3%A9put%C3%A9s-demandent-le-renforcement-du-code-de-conduite-des-commissaires

On 13 October, in the greatest respect for their independence, we were alongside
the collective of colleagues at the presentation of the petition - with signatures
being duly anonymized - ,to the three institutions and under the scrutiny of the me-
dia

At the Commission, we regretted that Presi- General who received the petition on behalf of
dent Juncker did not find the time to receive the our institution

delegation responsible for the handover of the

petition. Nevertheless, we appreciated the wel-

come and attentiveness of the Secretary-

At the Council, the signatures were received by the Head of Protocol.

Remise de la pétition au Secrétaire général de la Commission
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Remise de la pétition a M. Schulz, Président du Parlement européen

At the European Parliament, the meeting
with President Schulz was fully satisfactory
and encouraging. In particular, President
Schulz confirmed with admirable clarity to
have been shocked by this succession of
cases regarding former members of the Bar-
roso Commission and that he had been very
sensitive to the elements at the origin of the
petition.

President Schulz reported on the outcome of
the abovementioned debate of 4 October,
and on the determination of EP to take all the
necessary steps aiming at the urgent and in-
depth reform of the Code of Conduct by the
Commission, by confirming in particular the

absolute inadequacy of the cooling-off period.

Especially in connection with the Kroes case
and the personal liability of college members
also on the occasion of their appointment, Mr.
Schultz mentioned the ongoing reflection in
the EP regarding the establishment of a
procedure of a EP individual vote of confi-
dence for each Commissioner. This proposal
would exclude applicants who do not offer all
the necessary guarantees, without forcing the
EP to be compelled to refuse the whole nomi-
nation package of the new Commission, thus
generating a major political crisis.

For once, citizens and press stand together with the staff

Through its various contacts with the press,
R&D released our “Barroso-Kroes” file, illus-
trating all our initiatives and we have been
honoured by the quality of the reception that
was given to it.

In the same way, during the handover of the
petition, it has been extremely gratifying to see
the extent of the media coverage as well as
the extremely positive remarks from journalists
towards the staff of the institutions.

For once, it was not about doubting our Staff
Regulations, our wages and our working con-

ditions, but about appreciating the commit-
ment and courage of colleagues at the origin
of this initiative (press review)

The citizens’ reactions published on the news-
papers’ websites also showed a very positive
feedback to the institutions’ staff.

This clearly demonstrates that, despite what
the institution thinks that every time it refuses
to react to the attacks of the press against its
staff, it is not true that the press is always
against us, whatever the initiative.
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http://www.renouveau-democratie.eu/wp-content/uploads/2016/10/Dossier-Barroso-Kroes.pdf
https://www.change.org/p/for-strong-exemplary-measures-to-be-taken-against-jm-barroso-for-joining-goldman-sachs-international

Next steps

The Petitions Committee of the European Parliament is seized of the file
and there will be a public hearing...

The Petitions Committee of the European Parliament is seized of the file and there will be a
public hearing...

We welcome this decision that was confirmed by President Schultz at our meeting and we will keep
on working in perfect harmony and supporting the collective behind the petition in the greatest res-
pect for their autonomy.

We await the decision of the ad hoc Ethics Committee...

We expect the decision to be made shortly by the Commission’s ad hoc Ethics Committee, before
which President Juncker brought both Barroso and Kroes cases.

R&D always ready to listen to you and at your service
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Brussels, 23 September 2016

NOTE TO MR JEAN-CLAUDE JUNCKER,
PRESIDENT OF THE EUROPEAN COMMISSION

Subject: "Bahamas Papers” and articles in the European press about the
situation of the former Vice-President Neeli Kroes

Mo one can doubt that the Barmoso Commizsion will remain forever in the annals of the
Eurcpean Union because of itz lack of respect for the code of conduct on tranzparency and
prevention of conflicts of interest of former members of the College.

The affairs of the Barroso Commission: one, two, three....

In the first place, as a result of its investigation, by decision of 30 June 20186, the European
Ombudsman had already found a clear case of maladministration regarding the way in which
the Bamoso Commission dealt with the resumption of a professional activity by a former
Commissioner. Indeed, the investigation found that the Bammoso Commission had failed to
meet it obligations regarding the prevention of conflict of interest of the former
Commissioner.

To evaluate once again the lack of reactivity of our organization in the context of such cases,
it is sufficient to note that the European Ombudsman is still waiting for your response fo her
letter and that she has already had to send you a new reminder.

Secondly, we will not retum to the Bamoso case because it has already been the subject of
many of our letiers to your attention (14 September; 9 September; 4 Avgust, 12 July); a
petibon “Not_in_our mame” initiated by a group of colleagues exceeding to date 150,000
signatures, outraged reactions of the entire European press, fierce declarations by the
highest political authorities in the Member States, etc.

Thirdly, as if all this did not seem enough, the European press has just revealed that the
former European Competition Commissioner Meeli Kroes, responsible in this respect for
menitoring business, was the director of a company in The Bahamas during her mandate, in
breach of Eurcpean rules.

According to documents in the possession of the German newspaper “Siddeutsche Zeitung”
and the *Intemational Consortium of jpumalists 1CL) investigation.” Ms. Kroes was Director of
Mint Holdings Ltd., an offshore company based in the Bahamas, “from 4 July 2000 to 1
October 20097,

Secrétnriat politigue : Adresse postale: rue de la LOL, T - Bureauz: J-70 01/04% B 1049 Bruxelles
Tl (3222955676 -Fax (32 2) 20 530 14
it wekc hetp: v renouve sn-democra de.en
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In the Bamoso Commission, she served as Commissicner of Competition from 2004 to 2009
(before becoming Vice President of the European Commission unfil 2014) while the Code of
Conduct of the Europesan Union provides that “the Commission members cannot exercise
any other occupation, whether gainful or not.”

It must be remembered that the European Commissioners should, at the beginning of their
term, not only rencunce all management functions but also notify in a public register all those
functions, whether paid or not, performed In the previous ten years.

Furthermore, Ms Kroes recognized in two newspapers that she had been “formally in
violation of the Code of Conduct for Commissioners™.

The lawyers of the former European Commissioner hawve, for their part, told the British
newspaper “The Guardian” that their client “officially agrees she should have declared her
position as director” and that “Mrs Kroes will inform the President of the European
Commission of this omission and will assume full responsibility”.

For her part, a spokespersen from the Commission, said that the former Commissicner had
now informed the European authorties on thiz case. She added: “We will check and analyse
this informatbion before taking a decision”.

While it iz commendable that Mrs Kroes has confirmed that she will “take full responsibility
for her actions and accept the conseguences®, it remains frue that this new case will amplify
the political repercussions of the other cases menticned above | causing significant damage
to the image and credibility of our institution at a critical time for our future.

o A lethargic Commission....

In the curent context and given the severity of the crisis that the European project is going
through, as you have so well stated in your speech to the Union of 14 September, it is
essential that our institution moves away from this lethargic approach based on vague and
purely formal replies and appearing to act according to the vain hope that the various
criges wil fade away, or worse, appearing to condone the mistakes of the Bamoso
Commission.

Ethical double standards...

On the one hand, this attitude is all the more unacceptable at the same ime as the institution
demonstrates itz determination to implement persecutory measures against its staff,
denounced by trade unions , as part of the ongoing discussion on the new draft “anti-leaks®
code. This code obliges staff, amongst other things, to sign an annual declaration of ethics
with a senes of vague rules that open the door to all the rnisks of abuse, without mentioning
the investigations camied out urgently by IDOC serviees (that are not at all lethargic when
cases concem the normal staff) in cases where the slightest infringement is belisved.

Your Commission must first set a good example: wea moust begin by urgently reforming
the code of conduct for members of the College...

However, faced with the most wommying succession of such cases, rather than
implementing measures which are disproportional and insuliing for its staff, it is urgent that
the instituion comprehensively reforms the code of conduct for members of the College, as
requested by all parties, which have cleary proven to be not suitable for their purpose.. It is
not encugh to change the rules; we must also ensure their enforcement by sanctioning
violations.
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Facing the credibility crisis that the European project s going through, affecting alzo our
institutions, it iz essential to reassure citizens about the role of the Commission, which is still
and always the guarantor of the general interest, without bending to the interests and the
pressures of lobbies of all kinds.

Again, we express the hope that under your guidance, our institution can finally demonsatrate
the determination and ability of reaction and action that have failed =o far and that your staff
and the outside world ask you.
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Brussels, 14 September 2018

NOTE TO MR JEAN-CLAUDE JUNCKER,
PRESIDENT OF THE EUROPEAN COMMISSION

Subject: Bamroso case, your reply of 9 September to the European
Ombudsman

We thank you for your reply of 9 September io the European Mediator.

Your letter requests confirmation from Mr Barroso of the terms and conditions of his contract
with Goldman Sachs in order to submit his case to the ad hoc Ethics Committes.

However, it is highly regrettable that your letter gshould come long after Mr Bamoso agreed to
being hired by Goldman Sachs.

We had asked you several times in the past (12 July, 4 August and 9 September) to take
position on this matter and to engage action.

We can regret that you only reacted on this izsue after a pefition was filled (a petition: {« Noi
in ouwr name »), which was initiated by a group of colleagues and is now exceeding 140,000
signatures). But you also acted after the outraged reactions of the entire European press, as
well as the fiercer pronouncements of the highest political authorties of the Member States
{we will limit ourselves and just recall the reaction of the President of the French Republic
who called Mr Barmoso's conduct « immoral =._.).

In addition, we can't avoid menticning the two reports from the European Ombudsman (12
July and 5 September) demanding you to outline the position of the Commission.

For weeks, we zadly had to realise that the attitude of the Commission seemed to target a

trivialization of the case, hoping that the media-political crisis would fade away over summer
break.

However, such attitude actually got the exact opposite effect, and caused ncreasingly violent
reactions that led to believe that our institution was fully endorsing the actions of its former
President.

On the contrary, a clear firewall between the actions, more than questionable and politically
imesponsible of Mr. Bamoso, and the Commission's positicn should have been set.

Secrétarist politigue : Adresse posiale: rue de la LOT, 70 - Bureanr: J.70 017045 B 1049 Bruzelles
Tel @22} 556 76 -Fax (32 2) 20 530 14
st web: brip . renouvean-democracs.en
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It was especially necessary on the political front, without hiding behind the sometimes
acrobatic “juridisms” that neither your staff nor the outside world has been willing to
understand and accept.

It is now indisputable that the political repercussions of this case have already created
significant damage to the image and credibility of our institution, at a critical time for our
future.

In this respect, we once again had to sadly and regretfully acknowledge the guarantees you
gave in your answer to the European Ombudsman, according to which, Mr Bammoso would be
treated by the services without favouritizm and like any other lobbwyist, within the frame of his
NEW Missons.

Given the concepiion we have of the role of our institution and the pride we feel when senving
it, it iz inconceivable to us that a former President of the Commission, after the end of its
mandate, could actually become, act and be treated as any average lobbyist.

And despite your guarantees, neither your staff, nor the outside word will be reassured by
such commitments.

As to the fact that, as you mention in your response to the Eurcpean Ombudsman, the rules
on conflicts of interest, that apply to former presidents and commissioners who ended their
mandate, are already very restrictive and meet the highest intemational standards, may we
please kindly remind you that these rules are less constraining than those applying to the
staff members of our own institution.

In this regard, we share the disappointment of the European Ombudsman about the fact that
the main izsues she raized in her letter on the reform of the code of conduct, including the
introduction of sanctions, remained unanswered and are fill pending.

We thus welcome the position taken by the European Ombudsman who wishes to receive a
comprehensive answer on this, when the Commission will send her a reply with its decigion
out the investigation it conducted on how the Bamoso Commission had dealt with the
resumption of a professional activity by a former commissioner. As a matter of fact, the
investigation showed that the Barmoso Commission had breached its obligations on the
prevention of conflicts of interest of the former Commissioner. The Ewropean Ombudsman
had, among others, already invited our institution to adapt the rules to make them clearer and
binding.

To conclude: as far as we are concemed, any judgment on the Bamoso case and the
measures to be taken immediately have been perfectly summarized in the conclusion of the
article “Bammoso. the anti-Eurcpeanist” published on 16 July in the newspaper “Le Monde”
{“The Commizsion must condemn this appointment and change its rules: lifetime ban for
former members fo “go peacefully working” in a field they once used fo regulate. This is
about the image of the EU, or af least, about what is leff of it “

As you mentioned during your term of office, you are chairing the “last chance Commission®,
because we observe with concemn and sadness that the gap between the peoples of Eurcpe
and their public opinion on the one hand, and the political action, wvery often
incomprehensible, that we take in Europe, on the other hand, keeps growing. Citizens
actually moved away from Europe, and they did because Europe moved away from citizens.
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Significant efforts will be required to close the huge gap between Europe and those who
inhabit it.

We fully share your comments and wish for our institution, stimulated by you, to be able to
demonstrate the determinaticn and ability of reaction and action that missed hitherto and that
your staff and the outside world have been asking you, about the ongoing management of
Barrozo Case.
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Bruxelles, le 09 septembre 2016

NOTE A L'ATTENTION DE MR JEAN-CLAUDE JUNCKER,
PRESIDENT DE LA COMMISSION EUROPEENNE

Objet: Affaire Barroso

Le 4 aolt demier, nous vous avions rappelé notre courrier du 12 juillet par lequel nous vous
avions saisi de la situation de votre prédécesseur, M. Barroso, au regard des régles et des
principes relevant de la morale et de 'éthique a l'occasion de sa nomination au sein de la
hanque d'affaires américaine Goldman Sachs.

Or, un mois plus tard, force est de constater Mabsence de réponse A cette note ainsi qu'au
courrier initial alors que d’autres instances et |a presse ne cessent de suivre cetie affaire.

Parallélement, comme nous 'avions indiqué dans notre lettre, une pétition en ligne “Pas en
notre nom™ avait été lancée 3 'adresse des présidents des trois institutions par un collectif
de collégues, ouverte aux citoyens européens.

Alors que, comme indiqué dans notre lettre en juillet, cefte pétition avait recusilli 4000
signatures, le nombre de signataires n'a cessé d'augmenter de jour en jour et d’heure en
heure pour atteindre 135941 signatures au moment de la rédaction de cette note et ce,
malgré la période estivale. Preuve sl en est de la mobilisation des collégues et des citoyens
face a la situation.

Cefte démarche répond & la demande faite par Madame Kristalina Georgieva, Vice-
présidente, au personnel de s'exprimer et de s'engager activement aussi sur des thémes
politiques dépassant le simple cadre du travail.

Neéanmoins, il ne suffit pas d'inviter les collegues a s'exprimer. Il est essentiel de
donner une suite adéquate aux opinions exprimées en prenant en compte, dans les
faits, la voix du personnel.

Or, nous sommes toujours dans I"attente d'une prise de position claire de votre part.

Qi plus est, le Médiateur européen, Mme Emily O'Reilly, vient de vous adresser ung lettre
en date du 5 septembre sur le sujet, vous enjoignant de préciser la position de la
Commission afin de décider des suites & donner. Cette lettre a d'ailleurs été relayée une fois

de plus par la presse intemationale.

Secrétariat politique - Adresse postale: rue dela LOL 200 — Bureanz: J-70 017048 B 1049 BEroxelles
Tel (322) 1955676 - Fax (322) 19530 14
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A nouveau, nous approuvons et nous associons pleinement 3 la démarche du Médiateur
européen et vous demandons de répondre au plus vite & nos préoccupations exprimées
dans nos courriers du 12 juilet et du 4 aolt dermier.

Néanmoins, il nous est simplement inconcevable gue la seule instance gui ne s'est toujours
pas prononcée de maniére claire sur cette affaire soit nofre institution, alors gquielle est
concemée en tout premier chef s'agissant de 'ancien président et quiil faille en arriver &
lnjonction du Médiateur européen.

Il en va de la crédibilité de I'Institution tant vis-3-vis de tous les fonctionnaires et agents qui la
servent au guotidien que vis-3-vis des citoyens européens & un moment crucial pour notre
avenir.
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NOTE TO Mr JEAN-CLAUDE JUNCKER,
PRESIDENT OF THE EUROPEAN COMMISSION

SUBJECT: Appointment of Mr Barroso as advisor and non-executive
chairman in the international arm of the international investment
bank Goldman Sachs

Mr President,

By our letter of 12 July, we had drawn your attention to the appointment of Mr Barreso as
advisor and non-executive chairman of intemational operationz to the intemational
investment bank Goldman Sachs, asking for the College to take position under Article 245
TFEL.

That same day, we also sent a letter to Mr Bamoso asking him to reconsider his decision for
merality and ethical reasons.

Similariy, it iz worthless menticning again the outraged reactions of the European press and
the very clear position of the European Ombudsman, which we welcome.

Mevertheless, beyond the reactions and the extemal pressures, it iz essential for our
institution to reassure staff and citizens as to its ability to react, and to demonstrate that it is
able to fully take charge of this file.

In this regard, we welcome the position on the recruitment of Mr Bamroso, that you adopted
during the France 2 TW-show "les 4 Véritss" broadcasted on 25 July 2016 when G.
Bomnstein asked you "Does if shock you?, your answer was: "I wouldn't have done that',
despite the fact that you declared that "Mr Barroso has complied with all procedures laid
down."(reference to Article 1(2) of the code of conduct for Commissioners).

President of the French Republic Francoig Hollande also strongly condemned the decision of
Mr Bamroso, calling it "morally unacceptable” in his annual interview of National Day on 14
July.

Meanwhile, an online petition "Not in ouwr name!", addressed to the presidents of the three
Institutions, was launched by a group of colleagues and has already collected almost 4,000
signatures to date.

Secrtiarist politigue : Adresse postale: rue de la LOT, 6 - Bureauz: J-T0 011048 B 1049 Bruzelles
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On this oceasion, colleagues denounced this new example of “imesponsible revolving-door
practices, which are highly damaging fo the EU institutions and, even if not illegal, morally
reprehensible”,

In this context, they ask "Naof fo merely ascerfain that Mr Barroso left office more than 18
months age®™ but "Examine in detal and in all transparency whether Mr Baroso has
respected his duties of infegrity and discrefion fowards the Ewropean Umion" and, where
relevant, “Take (_..) appropriately strong and exemplary measures against José Manue/
Barmroso, such as the suspension of his pension allowance (..) and (...} of all possible
honarary titles linked to the European Instifutions”  In addition, they ask to “reinforce the
ethical rules to fight such revolving-door pracfices that apply to former Members of the
Commission, in proportion fo the damage that their future behawvior can bring to the European
civil service and the European Union (..)"

R&D strongly supports this pefition that has already received a positive response from the
press, as clear evidence of the ethical sensitivity of our institutions’ staff.

This initiative actually meets the request of Vice President Kristalina Georgieva, who asked
the staff to express their mind and to also actively engage on pelitical issues that go beyond
the working environment.

Howewver, inviting colleagues to speak is not enough. It iz essential to give appropriate
effect to the views expressed, by taking into consideration the voice of the staff.

Given the above, we reiterate all the requests put forward in our letter of 12 July, not only the
ones regarding measures to be adopted as to this unacceptable revolving doors case, but
also the ones about the ungency to adapt the rules in this area, that have proven absolutely
inadequate in front of the more than regrettable lack of sensitivity and restraint shown by Mr
Barroso.

Copy: College of Commissicnsrs
Commission staff
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Mister President,
Distinguished Vice-Presidents,
Distinguished Commissioners,

We are concemed o leam of the appointment of former Commission President, Mr Barroso,
as advisor and non-executive chairman of the activities of the US investment bank Goldman
Sachs.

All the press across the European Union recalled the role of the bank especially in the
context of the 2007 financial crizis and the Greek crisis and stressed the disastrous
consequences for Commiszion and more broadly Eurcopean Institutions image of your
decision, in the parficulary delicate and Europhobic political context of Brexit.

The staff of this Institution is thus the victim of an unilateral decision when common decency
should never have led a former president of the Commission to accept such a function.

However, we cannot stop there.

In the first instance, we are requesting to know the College's position on this matter, under
Article 245 TFEU which provides that: "The Members of the Commission may not, during
their term of office, engage in any other occupation, whether gainful or not. When entering
upon their duties they shall give a solermn undertaking that, both during and affer their term of
office, they will respect the obligations arising therefrom and in particular their duty fo behave
with integrily and discrefion as regards the accepfance, affer they have ceased to hold office,
of cerfain appoiniments or benefits. In the event of any breach of these obligations, the Court
of Justice may, on application by the Council acting by a simple majority or the Commission,
rule that the Member concemed be, according to the circumstances, either compulsomly
retired in accordance with Arficle 247 or deprived of his right to a pension or other benefits in
its stead”

And even if, in this case, the eighteen-months rule which appears in the Code of Conduct for
Commissicners in the context of post-employment activities have been respected, Point 1.2
of the Code provides that "duty to behawve with integrity and dizcretion pursuant to Article 245
of the Treaty (TFEU) even beyond the period of 18 months after ceasing to hold office” shall
remain in effect.

Secrétariat politigue : Adresse posiale: rue de la LOT, 70 - Bureauz: J-70 01845 B 1049 Bruzelles
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In this case, the compatibility of the acceptance of this function within Goldman Sachs with
the duties of integrity and diseretion pursuant this Article clearly arises.

Beyond the application of these provisions, we wish to emphasize the flagrant inequalities
between treatment of Commission members and Commission staff regarding the possibility
of exercising external activities. After leaving the service, we are always subject to cerain
obligations and, in particular, we must continue to act with integrity and discretion and cannot
accept tasks or professional activities that would conflict with the interests of the institution
pursuant to Article 16 of the Staff Regulations. Furthermore, the lengthy delays to which we
are subjected (2 years) are longer than those applying to former members of the
Commission (18 months) while their degree of responsibility iz incomparable to ours. At the
very least, similar treatment should be guaranteed.

To this end and in view of the poliical and moral responsibility of members of the
Commission in the light of general interest vis-&-vis European citizens, we ask you to review
as quickly as possible ethical rules on the appointment of high-ranking officers of the
institution, to prevent the recurmence of such a precedent.

This is also the request just made by the European Ombudsman, today.
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Brussels, 12 July 2018

Open letter to President Barroso

Mister President,

We were concermned to leamn of your appointment as advisor and non-executive chairman of the
activities of the US investment bank Goldman Sachs.

All the press across the European Union recalled the role of the bank, particularky in the context of
the 2007 financial crisis and the Greek crsis and stressed the disastrous conseguences for
Commission and more broadly Eurcpean Institutions image of your decision, in the particulary
delicate and Eurcphobic political context of Brexit.

The staff of the institution that you chaired for ten years is thus a victim of your decision that takes
anly into account your cwn private interests, while common decency should have led you to refuse
such a function.

However, we cannot stop there and we ask you to renounce this appointment, notably under Article
245 TFEW which provides that

"The Members of the Commission may not, during their term of office, engage im any other
occupation, whether gainful or not When entering upon their duties they shall give a sclemn
umdertaking that, both durng and after their term of office, they will respect the obligations arising
therefrom and in particular their duty to behave with integrity and discretion as regards the
acceptance, after they have ceased to hold office, of certain appointments or benefits. In the event of
amy breach of these cbligations, the Court of Justice may, on application by the Council acting by a
simple majorty or the Commission, rule that the Member concemed be, according to the
circumstances, sither compulscrily retired in accordance with Article 247 or deprived of his right to a
pension or other benefits in its stead.”

Ewen if you have respected the eighteen-months rule which appears in the Code of Conduct for
Commissioners, in the context of post-employment activities, Point 1.2 of the Code provides that the
"duty to behawve with integrity and discrefion pursuant to Article 245 of the Treaty (TFEU) even
beyond the perod of 18 months after ceasing to hald office™ shall remain in effect.

In this case, the compatibility of the acceptance of this post with Goldman Sachs with the duties of
integrity and discretion covered by the abowve Article, clearly arises.

This is also the opimion of European Ombudsman who has moreover requested to revise the ethical
rules im the light of recent events. However, beyond a legal debate, it is a moral question first.

Given the political and moral responsibility of the members, former members and & forfiari former
President of the Commission, we ask you to reconsider your decision.
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ANNEXES

Complaint 194/2017/EA—European Ombudsman
Ad Hoc Ethical Committee—Opinion

Communiqué de presse—Ombudsman reacts to opinion of Ethical Com-
mittee on Barroso—31 October 2016

Communiqué de presse—les députés demandent le renforcement du
code de conduite des commissaires—04 octobre 2016

Communiqué de presse—La médiatrice salue 'examen approfondi de la
nomination de M. Barroso—11 septembre

Lettre de Mr Juncker a l'attention de Mme O’Reilly—Médiatrice euro-
péenne -9 septembre

Lettre de Mme O’Reilly a I'attention de Mr Juncker - 5 septembre

Communiqué de presse de Mme O’Reilly- Ombudsman calls for streng-
thened ethics rules for ex-Commissioners—12 juillet

Décision de la Médiatrice européenne—OI/2/2014/PD—30 juin
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Eurcopean Ombudsman

Emily O'Reilly
Eurapean Ombudsman

Mr Jean Claude Juncker
President
European Commission

Strasbourg, 24/02/2017

Complaint 194/2017/EA

Drear Mr President,

On 3 February 2017, I received a complaint from a group of current and
former EU employess (the complainant). It launched an online petition in July
2016 asking for action to be taken in relation to former Commission President
Barroso's decision to join an investment bank.! It handed this petition to the
Commission, with a cover letter, on 12 October 2016,

The complainant makes the following two allegations:

a) The Commission has not answered its letter of 12 October 2016
relating to its online petition;

b) The Commission has failed to take a formal decision regarding former
Commission Fresident Barroso's new activiry.

I will inform the complainant that its complaint is admissible and that I have
decided to inguire inko it
Regarding the complainant’s first allegation, I would request that you reply

tor the complainant’s correspondence of 12 October 2016 relating to its petition and
address the points raised therein.

Regarding the complainant’s second allegation, as far as [ am aware the
Commission has not, to date, issued a reasoned decision following the provision of

1 The petition Is shared on Change.org and Is avaliable at the following Ink: hitps-fwaw. change.ompipmor-
sirong-exemplany-measures-io-be-taken-agalnst-{m-bamoso-for{joining-goldman-sachs-ntemational

1 avenue du Président Robert Schwman T.+33M@3B8\17TZ313 WWW . ombudsman. suropa. sy
CE 30403 F.+ 33 [@)3 88 1730 62 £0{% ombuds man sunopa. eu
F - 7001 Elrasboung Cedex
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an opinion by its Ad Hoc Ethical Committee (AHEC), dated 26 October 20162
Relevant Commission College minutes do not contain any indication that this case
was discussed by the College following the AHEC opinicn.

I would therefore invite you to inform the complainant in your reply (i) of
whether the matter was discussed by the College after the AHEC adopted its
opinion; (ii} of whether the Commission has taken a reasoned decision in this case;
and (iii} if rer decision has been taken, why the Commission did not consider it
necessary of appropriate to make a reasoned decision in this case. If the Commission
has, in fact, made a reasoned decision in this case, | would be grateful to receive a
copy of that decision from the Commission.

I would be grateful also to receive a copy of vour reply to the complainant.
Given that the complainant’s correspondence concerns an issue of public interest, 1
would be grateful to receive vour reply at your earliest convenience and in any
event by 31 March 2017,

It is clear that, in considering issues relating to the ococupational activities of
Commissioners (including Presidents) after they leave office, the Commission has
regard to opinions provided, at the request of the Commission, by the AHEC. Any
understanding of the approach adopted by the Commission in such cases will
necessarily require an understanding of the role of the AHEC and of how it
conducts its assessments. For this reason, [ consider it important that my inguiry in
this case should be infornwed by relevant information on the role of the AHEC and
of how it conducts its work.

Accordingly, I would be grateful if the Commission would facilitate an
inspection® by my Cffice of any file held by the Commission relating to the AHEC
opinion on the case of the former Commission President. In order to understand,
more generally, how the AHEC conducts its work, T would be grateful for the
Commission's cooperation also in inspecting the files on the other five most recent
opinions adopted by the AHEC. T believe it would be helpful also, in conjunction
with our inspection of these files, for my representatives to meet with relevant
Commission officials to discuss issues arising.

Flease node that, in accordance with Article 4(8) of the Implementing
Provisions of the European Ombudsman, my Office will not disclose to the public
any information that the Commission identifies as confidential during the
inspection/meeting, without the prior agreement of the Commission.

I should be grateful if the Cormmission would contact Ms Elpida
Apostolidow (+#32 2 284 18 76), from my Office in order to agree on a convenient
date for the mesting/inspection. Depending on the Commission's availability, T

* 1 @m aware of the answers given In reply to MEP questions:
ikt A, EUFDRaI, BUnD pa. BW s sgetAl AN wars. o Treference~E-2016-005520 dlanguage=-EN
* In accordance with Arkde 3(2) of the Statute of the European Ombudsman.
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would envisage the meeting taking place in the final week of March 2017,

Attached to this e-mail, please find a copy of the complaint.

Yours sincerely,

Emily O'Reilly
European Ombudsman
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Ad Hoc Ethical Committee

Subject : Request for an opinion concerning the appointment of
former President Barroso at Goldman Sachs International.

Facts and procedure

1. President Juncker by note of the Secretary General from
15 September 2016 (Ares(2016)5360202) has requested
the opinion of the Ad Hoc Ethical Committee (hereafter :
the Committee) on the respect of the principles of
integrity and discretion as referred to in Article 245 (2) of
the Treaty on the Functioning of the European Union
(TFEU) with regard to Mr. Barroso's acceptance of certain
functions within the company of Goldman Sachs
International as further specified in a letter of 18
September 2016 sent by former President Barroso to
President Juncker (Ares(2016)5242422) in replyv to a
request from the latter transmitted by letter of the
Secretary General of 9 September 2016
(Ares(2016)5609319).

2. The Committee has received copies of the
abovementioned letters. The Committee also received
copies of a correspondence between the European
Ombudsman Ms. O'Reilly and President Juncker (letters of
5 September 2016 (Ares(2016)5060202) and 9
September 2016 (Ares(2016)5148265) respectively).

3. Mr. Barroso explains in his letter to President Juncker that
he has been engaged by Goldman Sachs International as
the non-executive chairman of its board of directors. In
addition, he has been engaged to provide advisory
services in relation to the firm's business with its clients.
Mr. Barroso states moreover that he has not been engaged
to lobby on behalf of Goldman Sachs and that he does not
intend to do so. He denies that Goldman Sachs is
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employing him as an adviser in relation to the
forthcoming Brexit discussions: “Although my
appointment was announced after the UK referendum, the
board resolved to appoint me before the referendum took
place. (...) In fact, at the time of the referendum my
appointment was awaiting approval of the UK regulators
(...).” Mr. Barroso further states that he is very clear about
his ongoing responsihilities to the European Institutions
and naturally will maintain his commitment to act with
integrity and discretion.

4. It is not in dispute that Mr. Barroso's appointment
occurred twenty months after he ended his term of office
as President of the Commission. Therefore, the obligation
for former commissioners under the Code of Conduct for
Commissioners to inform the Commission whenever they
intend to engage in an occupation during the eighteen
months after they have ceased to hold office, did not
apply.

5. The Committee in its new composition met on 27
September and 19 October 2016 to deliberate on the
request.

Appreciation

6. As is stated in the note transmitting the request: as a rule
the Committee is consulted on activities notified by
former commissioners related to their portfolio during the
eighteen month period foreseen in the Code of Conduct.
However, in this specific case which concerns a former
President of the Commission President Juncker has
decided to exceptionally seek the advice of the Committee.
The Committee has decided to respond to the request and
give its opinion on the question raised.

7. That question concerns the duty of a former member of
the Commission to behave with integrity and discretion as
regards the acceptance, after having ceased to hold office,
of certain appointments or benefits as imposed by Article
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245 (2) TFEU. This duty is a legal obligation the violation
of which may be subject to financial sanctions imposed by
the Court of Justice on request of the Council or the
Commission.

. The precise scope and contents of the notions of integrity
and more particularly that of discretion, which would
appear to be the most relevant for the case submitted, are
unclear. They are vague notions, the interpretation of
which the Court of Justice has as yvet not had the occasion
to fully clarify. The case of Mr. Bangemann concerned the
duty of discretion. However, the Court has not been able
to decide this case, it being removed from the register
because Mr. Bangemann had renounced the position he
envisaged (Case C-290/99). The Council in its decision to
submit the case to the Court of Justice expressed the view
that Mr. Bangemann had violated that duty by accepting a
function in a telecommunication company, the sector for
which he had been responsible as commissioner. This
approach has also been followed and further elaborated in
the Code of Conduct. If an envisaged occupation notified
within the eighteen months period is related to the
content of the portfolio of the commissioner, it is made
subject to stricter scrutiny. Lobbying activities of a former
commissioner during the eighteen months period with
members of the Commission and their staff on matters for
which he has been responsible within his portfolio as
member of the Commission are prohibited. Obvious
reasons explain this focus on a link between the new
occupation envisaged by a former commissioner and his
specific responsibilities during the time he was a member
of the Commission. In case of such a link, there will be a
greater risk of conflicts of interest, of passing on or
commercially exploiting experience and knowledge, of
sharing networks. Former commissioners remain of
course bound by the obligation of confidentiality under
Article 339 TFEU but that might not be sufficient to
counter these risks.
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9. These risks will diminish over time. Therefore the
justification for a cooling-off period. Moreover, a balance
must be struck between the need to protect the interests
of the Commission and the Union more generally, and the
legitimate interest of former commissioners to continue
their career, also in the private sector. However, Article
245 is applicable without any time limit. Consequently,
respect of the cooling-off period neither puts an end to the
obligations of Art. 245 nor does it imply that they have
been complied with.

10. These general observations having been made, did Mr.
Barroso violate his duty of integrity and discretion by
accepting the appointment at Goldman Sachs
International? This acceptance has received a stormy
reception in the media and been severely criticized. As far
as the Committee can see, the main objections made are
the following:

a. Not so much the appointment as non-executive
chairman of the board of a bank, but of the bank of
Goldman Sachs International. In much of the criticisms
Goldman Sachs is seen as the exponent of aggressive
investment banking, more particularly criticized
because of its role in triggering the financial crisis
(subprime mortgages) and for advising on financial
constructs enabling to occult the reality of the debt
position of Greece. The fact that a former President of
the European Commission accepts to become the
chairman of the board is seen as associating the
Commission and the Union with the negative image of
financial greed ascribed to the Bank.

b. The supposed acceptance of the role of adviser to
Goldman Sachs International on questions concerning
Brexit.

c. More generally, the change from high public office with
important political responsibilities and the inside
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knowledge following there from, to the private sector
(revolving doors argument).

These three objections will now be considered separately.

11. Ad a. It could and has been said that it is unwise and
blameworthy for a former President of the Commission,
taking into account his political status and public
exposure, to accept a position like the one in question.
Indeed, Mr. Barroso should have been aware and
appraised that by doing so he would give rise to criticism
and risk to cause reputational damage to the Commission
and the Union more generally. If not, he would in this
respect have shown negligence. Whether justified or not,
this damage has now been done. However, the Committee
is requested to give an opinion not about the wise or
blameworthy nature of the action in question but whether
Mr. Barroso has violated his legal obligation to respect the
duty of integrity and discretion imposed by Article 245 (2)
TFEU as further substantiated by the Code of Conduct.

12. I[sthere alink between Mr. Barroso's former
responsibilities as President of the Commission and his
activities at Goldman Sachs International? That will
certainly be the case. As President of the Commission Mr.
Barroso has been directly and closely involved with the
financial crisis, the banking crisis, the euro crisis and their
consequences for the Union, the EMU particularly. He has
participated in developing crisis policies and the creation
of new instruments combating the consequences of these
crises, such as setting-up a Banking Union, and preventing
the outbreak of new ones. His experience and knowledge
on these matters will be precious for Goldman Sachs. But
precisely for such situations the Code of Conduct has
provided for the cooling-off period of eighteen months.
The Code apparently starts from the presumption that
once that period has expired, a former commissioner is in
principle entitled also to accept occupations related to
matters for which he has been responsible as

55



commissioner. In principle, because the Code confirms at
the same time, as results already from Article 245(2)
TFEU itself, that the duty to behave with integrity and
discretion continues to apply beyond the cooling-off
period of eighteen months. Nevertheless, it clearly results
from the Code that the termination of the cooling-off
period means a caesura in this respect. This is moreover
confirmed by the fact that a former commissioner’s
obligation to inform the Commission of his intention to
engage in a new occupation ceases to exist at the end of
the cooling-off period. Whether the Code is sufficiently
strict in these respects is not for the Committee to answer.
It must base its opinions on the Code of Conduct as it
stands.

13. Should not the mere fact of causing such a turmoil
damaging the reputation of the Commission and the EU be
sufficient to conclude at a violation of the duty imposed by
Article 245(2) TFEU? [t certainly is a relevant indication
but not sufficient by itself. It should also be considered
that Goldman Sachs is a company lawfully operating on
the internal market. It will have prejudiced its standing
like other banks did by contributing to the outbreak of the
financial crisis (subprime mortgage operations). Goldman
Sachs may be considered at the vanguard of aggressive
capitalism but as long as it respects the rule of law, it is in
itself not against the law to accept a position at the bank.

14. Inweighing the various elements mentioned above
including the fact that Mr. Barroso has not shown the
considerate judgment one may expect from someone
having held the high office he occupied for so many years,
the Committee has arrived at the conclusion that the first
mentioned objection is not sufficient to establish that Mr.
Barroso has violated his duty of integrity and discretion as
imposed by the Treaty, justifying the possible imposition
of financial sanctions. In arriving at this conclusion the
Committee has more particularly taken into account the
balance struck between the interests involved by the

56



imposition of a cooling-off period as foreseen and further
regulated by the Code of Conduct.

15. Ad b. Mr. Barroso denies in his letter to President
Juncker that he has also been engaged by Goldman Sachs
International as adviser on Brexit (see par. 3 above). The
Committee has no reason to doubt this. However, being
engaged as adviser in relation to the firm's business with
its clients, as stated by Mr. Barroso in that same letter, it
might not be excluded that future advice on these matters
might touch upon issues related to Brexit. However, the
same arguments related to the effect of the cooling-off
period as already mentioned with regard to the first
objection apply in this context and this the more so
because Brexit issues are new and not related to the terms
of office of the Barroso Commission. Therefore, the
Committee has arrived with regard to this second
objection to the same conclusion as with regard to the
first.

16. Ad c. This equally applies for the third objection, that of
the revolving doors. The main reason, again, is the
function of the cooling-off period as provided for by the
Code of Conduct. In principle, once that period has ended,
a former commissioner must be free to accept an
occupation in the private sector. This is the consequence,
as already observed, of the balance struck by the Code of
Conduct between the interests of the Commission and the
legitimate interest of a former commissioner to be able to
continue his career.

17. For these reasons, taking into account the information
submitted by Mr. Barroso in his letter to President
Juncker, the Committee has not found sufficient grounds
to establish a violation of the duty of integrity and
discretion.

18. In his letter to President Juncker Mr. Barroso states the
following: “I have not been engaged to lobby on behalf of
Goldman Sachs and [ do not intend to do so”. The
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Committee considers this commitment as responding to
the duty of integrity and discretion imposed by the Treaty.

Opinion

19. The Ad Hoc Ethical Committee, after having weighed
the various elements mentioned above including the fact
that Mr. Barroso has not shown the considerate judgment
one may expect from someone having held the high office
he occupied for so many years, is of the opinion that:

- on the basis of the information provided by Mr. Barroso
in a letter addressed to President Juncker and taking into
account the Code of Conduct for Commissioners there are
not sufficient grounds to establish a violation of the duty
of integrity and discretion, as imposed by Article 245 (2)
TFEU, with regard to the acceptance by former President
Barroso of the positions of non executive chairman of the
board of Goldman Sachs International and adviser in
relation to the firm’s business with its clients;

- the commitment of Mr. Barroso not to lobby on behalf of
Goldman Sachs responds to the duty of integrity and
discretion imposed by the Treaty.

Christiaan Timmermans
Dagmar Roth-Behrendt

Heinz Zourek

Date: 26 October 2016
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European Ombudsman

Home Press Press releases

Search within cases
Ombudsman reacts to opinion of Ethical Committee on Barroso

Available languages: en
Press release no. 13/2016
31 October 2016

The European Ombudsman, Emily O'Reilly, has noted the advisory opinion of the ad-hoc ethical committee in
relation to the decision of former Commission President Jose Manuel Barroso to take up a senior position with
Goldman Sachs bank. A number of issues in particular are noteworthy at this stage.

1. The Committee acknowledges that reputational damage was done both to the Commission and to the wider
EU yet states that. legally, Mr Barrose did not breach the Code of Conduct

2. The Committee says that it is not its role to determine if the Code of Conduct is sufficiently strict.

3. The Committee appears to have based its inguiry solely on its reading of three documents already in the
public domain[1]. There is no evidence, at least in the opinion, of any other relevant records being requested,
received, or any interviews with relevant people undertaken.

The Commission is expected now to decide what, if any, action to take following the opinion but in light of recent
communications between the Commission and the Ombudsman it would appear that the Commission does not
intend to revise the current Code of Conduct.

Taking all of the above into account, and given the concern that continues to be expressed about Mr Barroso’s
appointment and the existing Code of Conduct, the Ombudsman will now reflect on the next steps — including a
possible inquiry - she will take in relation to this important issue.

[1] The letter from the Ombudsman to President Juncker calling for him to ask the Committee for an opinion;
President Juncker's reply to the Ombudsman, and a subsequent letter from Mr Barroso to President Juncker
seeking to explain his role with Goldman Sachs and his views on President Juncker’s actions.

The Ombudsman investigates complaints about maladministration in the EU institutions, agencies and bodies.
Any EU citizen, resident, or an enterprise or association in the EU, can lodge a complaint with the Ombudaman.
The Ombudsman'’s powers include the right to inspect EU documents, call officials to testify, and to open
strategic inguiries on her own initiative. For more information: www ombudsman_ europa.eu

For press inguines: Ms Gundi Gadesmann, Head of Communication, tel.. +32 2 284 26 09, Twitter:
[@EUombudsman
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Press release

European Parliament

MEPs call for Commissioners’ code of
conduct to be tightened up

Plenary sessions [04-10-2016 - 18:51)

The code of conduct for European Commissioners needs to be thoroughly
tightened up, in order to prevent conflicts of interest for Commission members, and
to help restore the faith of European citizens in today's political institutions. This
was the key message agreed by most MEPs during Tuesday evening's debate with
EU economic affairs Commissioner Pierre Moscovici, on the business ties of past
and present Commissioners and the recent “Bahamas” leaks.

“The Commission wants all EU citizens fo be assured that its Commissioners act
exclusively in the interests of Europe. Any conflict of interest therefore needs to be
avoided, and there are very sirict rules for this already in place. But the rules should also
go hand in hand with personal responsibility. The Commizsion is therefore looking into
whether these issues can be addressed further®, said Mr Moscovici.

Many MEPs pointed out that the recent “Bahamas® leaks, which showed that former Dutch
competition Commizsioner Neelie Kroes did not declare her directorship of an offshore
firm in the Bahamas while serving in Brusssls, came as a serious blow to EU citizens, who
are already losing faith in the “polifical efites and institutions”.

They called for a radical ightening up of the code of conduct for EU Commissioners, but
also for the “cooling off period® before former Commissioners may join the private sector to
be prolonged, clear penalies and sanclions fo be introduced for obvious infringements of
the rules and for the Commission’s Ad Hoc Ethics Comnmiittee to be made an independent
body, able to take final decisions on suitable jobs for former Commissioners.

Background information

Former Commission President José Manwel Bammoso has also been criticized this summer
for faking up a post with the investment bank Goldman Sachs, as the non-execulive
chaimman of its London-based infernational operations, the bank’s largest subsidiary.

Thiz move has prompled an intervention by the EU Ombudsman.

Further information
= Video recording of debate will be svailable here (4. 10.2017): hittp:Mewew evropar_europa sufep-
Iwm‘plenalw.rﬂm?debateﬂ 4TS5 157844

EbS+ I;_Diil:l'[ on 04.10.2016)

- hifpilec europa. ewavsenices/ebs/schedule cfmsielang=enfpage=23&instiution=08&date= 10042015
Audhovisual material for professionals

- hitpfaudiowisual ewropar europa.ewdefaul aspe

Lefter from EU Ombudsman Emily O'Relly to Commission president Jean-Claude Juncker - on mowe by
Mr Bamoso to Goldman Sachs
- hitpdfenw ombudsman. europa.ewresowrces/otherdocument. faces/endT084 Tihiml bookmark

Political groups

= Press release by the EPP growp: hitpoibit by 2eMWmGF
Hews pages of the S&0 group: hitp:Ubit ly/ TWWGEFS
Hews pages of the ECR group: hitp:ibit e 1YY Frj
News pages of the ALDE group: hitpibit by 1 XbS0sE

Fma Servica
EN mg:nﬂon.h_lmbﬂﬂmllmr
[Fonlorwecn Plo 20 DS  FoAd TaE

o mwirhbowrd nombae (13.3) 343 33000
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Press releazes - Ombudsman welcomes further seruting of Barroso appointmentsEurc... Page | of 2

European Ombudsman

Hame Press Press releases

|E~es':“ within cases | saanch |

Ombudsman welcomes further scrutiny of Barroso appointment

Ayailable languages: en.ft

Press release no. 1112016

11 September 2016

The Eurgpean Ombudsman, Emily O'Reilly, has welcomed Commission President Jean-Claude Juncker's

decision to refer the issue of Mr Barroso's appointment as adviser and non-executive chairman at Goldman
Sachs to the Commission's Ad Hoc Ethical Commities.

In reply to Ms O'Reilly's letier last week expressing concern about the appointment, Mr Juncker pledged to
ask for detsils of Mr Barroso's responsibilities as well as the terms of reference of his contract which will then
be assessed by the Ad Hoc Ethical Commitiee.

M= O'Reilly stated: " am pleszed fo zee that Pregident Juncker has responded fo the widezpresd concams
about thiz sppointment and parficulary in agreeing &= 3 first step o my suggesfion thaf the Ad Hoc Ethical
Cammittese should plsy 3 role in azeeszing those concems.

I am alzo pleszed that Prezident Juncker haz very imponanily noted that the Treaty obligation on former
Coammizsioners fo behave with infegrity goes beyond the 18-month notificafion period conceming new
po=itions, a2 per the Code of Conduct.”

In light of the high public concerns around this issue, the Ombudsman urges the Ad Hoc Ethical Commitiee to
form an opinion as soon as possible. Ms O'Reilly also stressed the need for the Commission to act on any
advice of the Committee. A recent Ombudsman inguiry found maladministration as the Commission had failed
to investigate the compatibility of a former Commissioner's contract with the EU treaty, despite concemns
raised by the Ad Hoc Ethical Commitise.

"The Ad Hoc Efhical Commitfee will now have a very senows obligation placed upon i fully fo inform izeif of
ail relevanf maffers conceming thiz appointment. Citizens should expect that the cufcome of thiz azsezzment,
and the resction of the Commizssion fo i, will lay the basiz for increaszed cifizen frust in fhe integnty of the
relafionzhip between public sendice and prvale inferezt There iz much at 2iake in ferms of pubic trust, thiz
maffer must be thoroughly and sdequsately dealf with. It iz imporiant slzo that such an azsezsment iz
complefed 52 200N 53 is reszonably pozsible, within weeks snd not monthe "

Ms O'Reilly also noted that key issues raised in her letter conceming an eventual reform of the Code of
Conduct, incleding by introducing sanctions, remain open. The Ombudsman looks forward to receiving a fuller
reply on this when the Commission considers its response to her Decision concerning the Commission’s
handling of a former Commissioner's post term-of-office paid position.

The Eurgpean Ombudsman's letter to President Juncker can be found here.

FPresident Juncker's letter to the European Ombudsman can be found here.

The Ombudsman's Decision concerning the handling of a former Commissioner's post term-of-office paid
position can be found here.

The website for the Ad Hoc Ethical Committee is here.
The COmbudsman investigates compleints about maladministration in the EU institutions, agencies and bodies.
Any EU gitizen, resident, or an enterprise or association in the EU, can lodge & complaint with the

Cmbudsman. The Ombudsman’s powers include the right to inspect EU documents, call officials to testify,
and io open strategic inquires on her own initiative. For more information: wew.ombudsman.eurocpa_eu

http:"www.ombudsman europa.ew'en/pressreleaze faces/en/T1 040/ html bookmark Q112016
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ARES 20%/5148265

European
Commission
| — T T—
Jean-Clande JUNCKER Rue de la Loi, 200
President of the European Commission B-1049 Brussels

Brussels, B9 SEP, 2078

Ares (2016) 36049379

LDear Ms (FReilly,

Thank you for your letter of 5 September 2016 on former President Barvoso's
appointment with Goldman Sachs, which was made public as an annex to your Press
Release n® IV2016 related fo the same issue.

There is no doubt thas, in the fulfilment of their duties, the Members of the Commission
must work only in the interest of the Union. This is clearly foreseen by the Treaties and
the Code of Conduct for Commissioners. There is also a clear duty, established hy
Ariicle 245 of the Treaty on the Funetioning of the E wrapean Union, ") to respect {...)
in pariicular their duty to behave with integrity and discretion as regards the acceptance,
afier they have ceased to hold office, of ceriain appoinimenis or benefits”,

Concerning the questions raised in your letter, Twould like to make the Jollowing points,

As of taking up his emplayment, Mr Barroso will be received in the Commission not as a
Jormer President bui as an interest representative and will be submitted to the same rules
as all other interest representatives as regards the Transparency Register; the Members
of the Commission and all Commission Staff, when meeting with Mr Barroso, will have
io comply with the existing rules as regards transparency and cowntacts with the
representatives of interest groups

As a rule, the Ad Hoc Ethical Committee is consulted on activities notified by former
Commissioners related to their portfolio during the [8-month period foreseen in the
Code of Conduct for Commissioners. This 18-monih period is in line with the best

S

My Emily O REILLY
Evrapean Ombudsman
E-mail: eoi@ombudsman exrope. ey
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existing standards. Mr Barroso's appointment af Goldman Sachs twenty months afier his
term of effice was thercfore not to be notified to the Commission.

Concerning the 18-month notification perviod, Twould fike to recall that it was Initially of
one year, and was extended to 18 months in 2011, in view to keeping the Commission's
standards ar the highest level This period concerns the period during which the
obligation to notify to the Commission applies. However, the analysis b the Commission
on the full respect of the principles of discretion and Integrity, as refevred to in Article
M3 TFEU, has no time-limit and is performed in all cases,

This is the reason why I am pleased to inform you that, although in my contacts with Mr
Barroso, he confirmed his standing commitment to behave with fntegrity and discretion
also within his new position with Goldman Sachs, I have asked thet, in *his specific case,
hecause it involves a former President of the Commission, the Secretavy-General sends
him a letter asking him to provide clarifications on his new responsibilities and the terms

of reference of his contract, on which I will seek the advice of the 4d Hoc Ethical
Commitiee,

Yours sincerely,

~
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European Ombudsman

Emily O'Reilly
European Ombudsman

Mr Jean-Claude Juncker
President
European Commission

Strasbourg, 05/09/2016

Ee: Concerns regarding former Commission President, Mr Barroso

Diear Mr President,

I am writing to you in connection with the recent much-publicised
appointment of your predecessor as Commission President, Mr Barroso, to a
senior position with Goldman Sachs International, that of non-executive
Chairman. You will be aware of the widespread concerns expressed about the
appointment and | have noted comments you yourself have made about it.

Since taking up office, you have set a high-level of transparency as a
cornerstone of your Commission which 1 welcome very much. Indeed through
our several conversations | believe you share my view of the vital importance of
the maintenance of citizen trust in the institutions of the EU. The single most
important element of that trust is, [ think you will also agree, that public
servants are seen to be working solely in the public interest. At a time when,
globally, and particularly since the economic crisis dating from 2007, citizens’
trust both in their governments and in their public administrations has been
severely shaken, no institution can risk eroding that trust further.

Since 2014 we have corresponded a number of times in relation to the
monitoring of former Commissioners” occupational activities after leaving
office. The main points [ have raised, and recommendations I have made,
include the following:

*  Article 245 TFEU requires Commissioners to behave with integrity
both during and after their term of office.

1 avenue du Président Robert S2chuman T.+ 33 (0)2 88 17 23 13 WEW.OmMbudsman. Suropa.su
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*  The Commission should ensure that its actions in this area reassure
EL citizens that it is prepared to take all necessary steps to uphold
Article 245 TFEL.

*  The Commission should revise its Code of Conduct; a revised Code
could include a range of specific sanctions where there has been a
breach of obligations by a serving or former Commissioner.

*  Inone case, | found that the Barroso Commission’s decision
regarding the compatibility of a former Commissioner’'s new job with
Article 245 TFEU was not based on an adequate investigation of the
facts and thus amounted to maladministration.

*  The Ad Hoc Ethical Committee performs an important, albeit
advisory, role in order to ensure public trust. The assessments it
carries out should be available for public scrutiny to allow that
public to judge if the system the Commission has put in place is
robust and working well.

While much of the work in this regard, and indeed many of the activities
taken up by former Commissioners go largely unremarked, your predecessor's
action has generated understandable international attention given the
importance of his former role and the global power, influence, and history of
the bank with which he is now connected. The controversy has also given rise
to parliamentary questions and I find it particularly relevant that EU staff have
also launched their own petition in protest at the appointment.

Having observed the reaction to the appointment, and very carefully
noted various statements from Commission spokespersons and others in
relation to it, | now wish fully to understand the Commission’s position on the
matter. Below are questions to which [ would appreciate having your response.
Omce | have your response, | will be in a position to decide whether there are
further steps [ should take on the matter.

1. Can the Commission set out what measures if any it has taken or may
take to ascertain the conformity of this appointment and any relevant issues
concerning it with the obligations within Article 245 TFEU, including whether
the Ad Hoc Ethical Committee has, or will be consulted? The Committee can be
consulted at any time, and not only following a notification within the 18 month

period.

2. In its public statements to date, the Commission has stated that the
former President complied with the Code of Conduct. This raises the obvious
question as to whether the Code is deficient, particularly in relation to the
apparent arbitrariness of the 18 month notification period. The obligation to
behave with integrity laid down in Article 245 TFELU, is, in contrast, open-
ended.

Certain cases will not cease to be problematic simply because 18 months
or longer has passed. It could therefore be more appropriate for the
Commission to decide on the merit of individual cases on a case-by-case basis
taking into account all relevant issues and not just the quantity of time that has
passed since a Commissioner left office.
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The current approach, in certain cases, not alone may fail to comply with
the spirit of the law but may also permit a ‘no rules broken’ approach to
defending certain appointments that increases rather than decreases public
concern. [t may also render the Commission less likely to inguire into the wider
issues of integrity surrounding a particular appointment. While this proposed
new approach may be a more challenging process, it would avoid the potential
reputational damage caused by cases such as this one, when the claim that no
rules have been broken fails to satisfy public unease at what has ocourred.
Would the Commission be willing to amend its Code accordingly?

3. This public unease will be exacerbated by the fact that Mr Barroso has
publicly stated that he will be advising on the UK's decision to leave the EU. In
this context, has the Commission considered issuing guidance to current
Members, to Chief Megotiator Bamier and to staff in relation to how and whether
they will engage with the former Commission President in his new role? Such
advice is important given the need to ensure that their work is not affected by
any possible failure on Mr Barroso's part to comply with his duty to act with
integrity.

Fimally, when I closed my most recent inquiry in this area (O1/2/2014) 1
considered that the end of the year would be an adequate timeline to inform me
of any action in relation to my findings and suggestions. Given recent events
however, | find it appropriate to bring forward that timeline to 14 October 2016
by which time | would welcome a full response to all the issues now raised.

I am of course also happy to discuss these matters at our next
opportunity to meet.

¥ours sincerely,

N

Emily O'Reilly
European Ombudsman
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Ombudsman calls for strengthened ethics rules for ex-
Commissioners
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Press release mo. 82016
12 July 2016

The European Ombudsman, Emily O'Reilly, has called on the European Commission to strengthen the rules
that govern work that Commission Presidents and former Commissionars underiake after leaving office. She
notes the latest controversy, and the most recent relevant case dealt with by her office.

Referencing the recent appoiniment to 8 major bank of a former President of the Commission shortly after the
‘cooling-off period stipulated in the Code of Conduct for Commissioners, the Ombudsman asks whether the
rules are sufficient to protect the public interest.

‘Former Commizzioners technically need to notify the Commizzian only if they plan to engage in &n
cocupafion within 18 monihe affer their term of office 2o that pofentisl confiicts of inferesfs can be sszeszed.
Eut fechnical adherence fo rules drawn up sand implemenifed by the Commizsion ifzelf may or may not fully
conform fo Treafy Aricle 245 which dealz with the need for Commizzioners io behave with integrily, including
sifer legving office. The Aricle makes no reference fo 5 fimezcsle in thiz regard.” said Ms O'Reilly.

Ms O'Reilly continued: “Any suggestion that the spinf of the law iz being lgnored rizks undemining public frusf
in the EL. If alzo wndermines the positive steps the Commizzion hss faken o far on ethical izgues and doez a
gregt dizzervice o every conscientious and hard working EU official. The right to work' has fo be balanced
with fthe public’s night fo an ethical adminizirafion and parficulanly when if comes fo those holding, or having
held, very senior positions.”

“The EL tresfy =tafes thaf former Commizzsioners should behsve with integnty and discrelion when it comes (o
ceriain appoinfmentz or bepefitz. Just a2 citizensz expect the highes! sfandsrdz when it comes fo the conduct
of public officialz, they need ciarity on what precizely thiz meansz in practice. "

“I hawve recently called on the Commizzion to revize the Code of Conduct fo 2o that if reflaciz the Trealy rules
on how farmer Commizsioners showld behave. [ have alzo zaid there should be zanclions for breaches of the
Code.”

The Ombudsman has conducted several inguiries into the post office activity of Commissioners and senior EU
officials.

The most recent case concems a paid position held by a former EL Commissioner. Ms O'Reilly found that the
Barroso Commission had failed adequately o deal with the former Commissioner's breach of the Code of
Conduct and had not properly investigated the compatibility of the Commissioner's contract with the EU treaty,
despite concerns raised by the advisory committee that deals with these matiers.

M= O'Reilly therefore proposed that the Juncker Commission revise its Code of Conduct, making its rules
maore explicit and more easily implementable. The Ombudsman also proposed that a revised Code include
sanctions for any breach of obligations by a serving or former Commissioner.

“if iz worth nofing that the Code of Candust was drawn up by the Commizzian. It would now =eem approprisie
that the Code be re-asszeszsed in light of recent events,” said the Ombudsman.

The Ombudsman will continue to monitor these matters and will revert with further possible proposals.

Editors' Hote

hitne wroewr omhndsman enroma enden /nress teleaze fraces/'ean/A91 720 html hookmark Q1M 6

67



Prezs releazes - Ombudsman calls for strengthened ethics rules for ex-Commissioners.. Page 2 of 2

Ariicle 245 TFEU reguires Commissioners to "behave with infegnly snd discretion az regards the scoepfance,
sftar they hawve ceszed to hold office, of cenain appoinfments or bensfitz.”

The Code of Conduct for Commissioners states that "former Commizzioners who infend fo engage in an
cocupation during the 18 months affer they have ceased io hold office, shall nform the Commizsion in good
time. "

The Ombudsman investigates complaints about maladministration in the EU institutions, agencies and bodies.
Any EU citizen, resident, or an enterprise or associstion in the EU, can lodge a complaint with the
Cmbudsman. The Ombudsman's powers include the right to inspect EU documents, call officials to testify,
and to open strategic inguines on her own initiative. For more information: wenw. ombudsman.europa.eu

For press inguiries: Ms Gundi Gadesmann, Head of Communication, tel: +32 2 284 26 08, Twitier:

(@EUombudsman
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Decision of the European Ombudsman closing her own-initiative
inquiry into the European Commission's handling of a former
Commissioner's occupational activities after leaving office
(O1/2/2014/PD)

fvailable languages: en

This complaint was treated as confidential. This decument has therefore been anonymised.

+ Case: ON22014/PD
Cpened on 10 Apr 2014 - Decision on 30 Jun 2016

= Institution|s) concerned: European Commission

= Field(s) of law: General, financial and institutional matters

= Types of maladministration alleged — (i} breach of, or (i} breach of duties relsting to: Lawfulness
{incorrect application of substantive and/or procedural rules) [Article 4 ECGARB]

= Subject matter(s): Institutional and policy matters

Contents

= Background
= The imguiry
= The Dmbudsman's assessment
« Failure to Inform the Commission
« Compatibility of the Contract with Treaty
= Conclusion

Fommer Commizsionears sre required, for 5 pencd after leaving office, fo inform the European Commizsion in
sdvance of any occupationsal sciivify they intend to fake up. The Commizzion must then check whether the
proposed aciivity gives nze o a confict of interest in relation fo the former rofe a2 5 Europesn Commissioner.
In carrying out thiz examination, the Commizzion may fake advice from itz Ad Hoc Ethical Committee made
up of three iIndependent experiz.

In May 2013 the Ombud=man was made aware, by way of an anonymous communication, thaf & former
Commizsioner had faken up 8 rmmunersfed posiion with & company without, apparently, having informed the
Barroso Commission. Foliowing contact from the Ombudeman, the Commizsion sought the advice of ifs Ad
Hac Efhical Commitfee.

The Committee sdvized that, if it had been conzuited on the matter in sdvance, ¥ would hsve faken the wiew
that the confract (5 copy of which had been zenf to the Ombudsman) did nof offer sufficient guarantees that
the former Commizsioner's sciivify would comply with Article 245 of the Treaty on fthe Functioning of the
Evropean Union (TFEL). Thiz requirez thaf Commizsioners behave with integrify and dizcretion 52 regsrds
the acceptance. after they have ceszed fo hold office, of cerfain sppointmentz or benefitz. The Committee
gdded that i wouwld have advized the Commizzion fo require further commitments from the formrer
Ciommizsioner, in particular in relation to the =cope of the work envizaged for the company.

The Barmoso Commizsion then requested a sfatement from the former Commizzioner who repliad thaf the
contract sllowed for the refusal of ts=ks that would be in bresch of the former Commizzioner's chiigstions
unaer Article 245 TFEL. The company concemed provided 3 sfatement o the zame effect Subzeguently, on
the baziz of theze siatemantz, the Barrozo Commizzion fook the refrozpective decizion thaf, whie the former
Commizsioner showld have informed it in sdvance of the proposed contract, that contract could neverthelezs
‘he conzidered 52 compatible with Arficle 245(2) of the TFEU"
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The Ombudzman decided fa inquire into thiz zifuation on her own inttiative. The Ombudsmsan considers that
the sfeps taken by fthe Baroso Commizsion were insufficient In particwlar, the Ombudzman believes that the
sctions of the Commizzion failed fo reflact the zerowzneszs of the bresch by the former Commizzioner of the
dufy fa inform the Commizsion in advance of the accupational sciivify. Thiz failure creates the nzk fhat
ordinary citizens of the EL will feel that, when if came fo iz former collesgues, the Barmoso Commizsion was
unduwly lenienf. Ordinary citizens couid feel that the Barroso Commizsion did not fake sufficiently serously the
nead to ensure that former Commissioners mef their obligationz and that. in effect, fhey could behave with
impunity. Thiz can ercde frusf in the EU instifulionz generally. Accordingly, the Ombudzman findz thaf the
EBarrozo Commizzion's handiing of thiz matier smounfed fo maiadminiziration. The Ombudsman finds slzo
thatf the retrozpective decizion of the Bamozo Commission, regarding the compalibilify of the contract with
Arficie 245 TFEU, waz bazed on sn inadeguate investigation of the factz and thusz thaf if amounted fo
malsdminiziration. Finally, the Ombudeman suggesis fo the Juncker Commizzion that i should revize iz
Code of Conduct for Commizzsioners in order fo make itz rulez more explicit and more eazily implemented.

Background

1. On & May 2013 the Ombudsman received, from an amnonymous sounce, an envelope containing a copy of a
contract for the supply of professionsl services, agreed between a private company and a former European
Commissioner {“the former Commissioner"). The contract, which provided for remuneration for the former
Commissioner, was agreed in February 2010 and was to run for a period of four years. The contract did not
contsin any mitigation provisions desling with possible conflicts of interest in relation to the portfolio of the
former Commissioner.

2. On 4 July 2013, the Ombudsman sent a copy of the contract to the Commission and asked it to report on
any follow-up action it might take in relation to that contraet. On 18 July 2012 the Commission informed the
Ombudsman (a) that the former Commissioner had never notified this contract fo the Commission and (b) that
the Commission had now written to the former Commissioner "to request information about the document”.
The Commission had received from the former Commissioner advance notifications regerding other proposed
occupational activities.

3. On 25 February 2014, the Commission informead the Ombudsman that it had inguired inte the matier of the
former Commissioner's contract and had reached a conclusion on that matter. In the course of its inguiry, the
Commission had sought an opinion from the Ad Hoe Ethical Committee]1] and had been in communication
with the former Commissioner and with the company in guestion. The Barroso Commission's owversll
conclusion was that no further action was necessary on its part. The main points of its detailed letter are set
out below.

4. Once it had been confirmed that the document provided to the Ombudsman was a frue copy of & contract
between the former Commissioner and the company in guestion, the Commission asked its Ad Hoc Ethical
Committee for an opinion. That Commitiee provided its opinion on 1 October 20132. The Ad Hoc Ethical
Committes took the view that the contract should have been nofified to the Commission "in good time®. On the
gquestion of whether the activities covered in the contract were compatible with the former Commissioner's
Treaty obligations, the Committee comsidered that some of those activities "could be difficult fo reconcile with
Article 245(2) TFEU". In particular, the Committee would be concerned should the former Commissioner's
consultancy role have involved more than strategic and general advice. The Committee said that, had it been
consulted in advance, it would have advised the Commission to reguire “further commitments 2] from the
former Commissioner before approving the proposed activity.

5. The Commission then sought additional information, both from the former Commissioner and from the
company concermned. The former Commissioner st that stage informed the Commission that the contract had
been terminated in February 2012, (The confract actually ended on 27 February 2012.[3]) Furthermare, the
former Commissioner sought to assure the Commission that the contract was in line with the Code of Conduct
for Commissioners (the Code) and that the former Commissioner had socught to act under the contract in a
manner which respected the compatibility clause in that Code. The company concerned wrote separately to
the Commission to support the account given by the former Commissioner. The Commission then concluded
that there was no need for any further action in relation to this matter. The Commission explained that it had
regard to the following in reaching this decision. First, the former Commissioner should have notified the
contract in question in good time, as required by the Code. Second, in view of the clarfications provided by
the former Commissioner and the company concerned, the contract could be "considered as compstible with
Article 245(2) of the TFEU". Third, the contract had in the meantime been terminated. This decision of the
Barroso Commission was made public in the normal way through the minutes of the Commission meeting.
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6. Afier & careful examination of this reply. the Ombudsman decided, on 10 April 2014, to open an own-
imifiafive inguiry into the Commission's handling of the post-office activities of the former Commissioner based
on the contract in question.

The inguiry

7. The Ombudsman inspected the Commission's confidential file on the matter, including the Ad Hoco Ethica
Committee's opinion and the correspondence exchanged with the former Commissioner and the company
concemed. Following this inspection, the Ombudsman asked the Commission for its opinion. That opinion
was received on 2 July 2015; in it, the Commission contended that it had handled the matter diligently. The
Cmbudsman also invited the former Commissioner to provide observations in relation to the inguiny and
received these observations on 13 April 2016, In inviting observations from the former Commissioner, the
Ombudsman made it very clear that the actions into which she was inquiring were the actions of the
Commission and not the actions of the former Commissionar.

8. The former Commissioner complained[4] to the European Data Protection Supervisor (EDPS) regarding the
processing of personal data by the Ombudsman in the course of the Ombudsman's inguiry. In his decision,
the EDOPS set out the kind of identifying information which should not be contained in any publication of the
Cmbudsman’s decision; the EDPS set out also the type of secondary information which could legitimately be
included in any publication of the Ombudsman's decision. The former Commissioner sought a review by the
EDPS of his decision. That review upheld the original EDPS decision. The former Commissioner then
commenced court proceedings against the EDPS and those procesdings have not yet been concluded. In
these circumsiances, the Ombudsman has decided not to follow the decision of the EDPS regarding the kind
of information which could legitimately be included in the publication of this decision. The Ombudsman has
decided that the decision, including in its published form, should not unfairly disclose any identifying persons
dats of the former Commissioner. In order to ensure the protection of the personal data of the former
Commissioner, certain relevant detsils are not dealt with explicitly in this ingquiry decision. The Ombudsman's
imguiry, howewer, is informed by a fuller knowledge of the facis than is apparent from this published decision.

The Ombudsman's assessment

9. Article 245 TFELU imposes on Members of the Commission "the dufy fo behave with infegrify and dizcretion
52 regards the acceptance. afler they have cesszed fo hold office, of cerlain sppointments or benafiiz". A
breach of this duty may have serious conseguences. Aricle 245 TFEU provides that, "in the event of any
bresch of theze obligafions, the Court of Justice may, on applicafion by the Council ... or the Commizsion,
rule that the Member concemed be, according fo the circumefances, either compuizaniy refired ... or deprived
of hiz right to a pension or ofher benefiftz in itz =tead".

10. The Code of Conduct for Commissioners s intended fo give procedural effect to the Article 245
obligations. In relation to former Commissioners, the Code provides as follows: “Whenever Commissioners
intend fo engage in an occupation during the year after they have ceased fo hold office, whether this
be at the end of their ferm or wpon resignation, they shall inform the Commission in good time. The
Commission shall examine the nature of the planned occcupation. If it is related to the content of the
portfolio of the Commissioner during his/her full term of office, the Commission shall sesk the opinion
of an ad hoc ethical commititee. In the light of the commiftee’s findings it will decide whether the
planned cccupation is compatible with the last paragraph of Article [245] of the Treaty.” It is clear from
this provision, and from the Code more generslly, that the Treaty obligation to behave with integrity and
discretion concerns in particular the need o aveid a situation of conflict of interest.

11. In order to maintain EU citizens' trust in the Commission, and in the EU as a whole, it is crucial for the
Commission to ensure that the procedure set out above is respected. An absolutely critical feature is that the
Commission's assessment is completed in advance of & former Commissioner taking up an occcupational
activity. It must, through this procedure, diligenily establish the facts, so as to enable a thorough assessment
im each individual case. It must then carefully assess these facts, with the assistance of the Ad Hoc Ethical
Committee. The role of the Committee is important. The fact that it is made up of three independent experis
helps ensure that the assessment is objective and independent. Onee this assessment has been compleied,
the Commission must draw the necessary conclusions and take whatever measures are appropriate to
ensure that the former Commissioner will meet his or her Treaty obligations. In this context, appropriate
measuras could include requesting the former Commissioner not to take up the activity at all; requeasting that
some aspects of the proposed activity be excluded; or requesting the former Commissioner to accept the
imposition of certain conditions on how the contract (or aspects of it) is implemented. Should a former
Commissioner decline to act on such a request, the Commission would have to decide if the case warranted a
referral to the Court of Justice.
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12. Onece the Commission became awsare of the existence of the contract in this case, it took steps to
establish the facts. Cnee the facts had been established, the matter first facing the Commission was that of
the former Commissioner's failure to inform it in advance {or at all} of this particular contract. In addition, and
despite the fact that it was already too late to take any preventative action, the Commission also sought to
assess whether the contract, or any aspect of it. was incompatible with the former Commissioner's Treaty
obligation to "behave with integrity and discretion” afier leaving office as 8 European Commissioner. If the
Commission were to conclude that the contract gave rise to a breach of the former Commissioner's
obligations under Arlicle 245 TFEU, it would have been open to it to refer the matter to the Court of Justice
seeking the imposition of 2 sanction.

Failure to Inform the Commission

13. It is & fact that the former Commissioner failed fo notify the Commission, either in sdvance of entering into
it or during its course, of the contract in question. It seems very probsable that the Commission would never
have been informed of the confract had the Ombudsman {on the basis of a copy of the contract provided
anonymously} not aleried it to the matter. The Commission sccepts that the former Commissioner should
have informed it of the contract and that the failure to do so was a breach of the Code. In reply to the
Commission's inguiries, the former Commissioner is reported o have accepied that the contract should
probably have been notified to the Commission. In fact, the former Commissioner is reported by the
Commission as having expressed regret for the "awkward situation” which arose because of this failure.
Having established that the former Commissioner had breached this specific obligation, the question arises of
how the Commission should have dealt with this breach. This guestion is relevant irrespective of whether the
contract itself was, or was not, compatible with the former Commissioner's Treaty obligations.

14. In reply o a specific guestion from the Ombudsman, the Commission agreed that "[any] failure to notify a
post-mandate activity is a breach of the obligetions set out in the Code of Comduct for Commissioners (CCC)
and that any such failure should be subject to appropriate follow-up in order to preserve the ‘effef utie' of the
system.” In this case, the follow-up undertaken by the Commission focused on a refrospective assessment of
whether or not the coniract was compatible with the former Commissioner's Treaty obligations to behave “with
imtegrity and discretion as regards the acceptance ... of certasin appointments or benefits". The Ombudsman
takes the view that. in its own right and irmespective of the compatibility of the contract with the Treaty
obligations, the failure to notify the Commission of the confract was a serious matter. In the Ombudsman's
view, the Commission was obliged to consider whether a sanction was warranted. There is no evidence that
the Commission looked seriously at the breach of the obligation to notify it of the contract and that it
considered whether it would be appropriate to seek to impose some sanction in that regard.

18. The Ombudsman accepis that, in considering how to deal with the former Commissioner's failure to notify
it of the contract, the Commission was required to allow the former Commissioner the opportunity to explain
this failure. The Commission gave the former Commissioner this opportunity and the Ombudsman has heard
the case made by the former Commissioner for the failure to notify the coniract in guestion. In the event, the
former Commissioner ultimately accepted that the Commission should have been informed of the contract
and offered the opporiunity, in advance, to decide whether the contract was compatible with the Treaty
obligations on former Commissioners. However, the former Commissioner put forward various reasons for the
failure to inform the Commission of the contract. The Ombudsman is fully informed of the reasons put forward
by the former Commissioner][S] but fails to understand why the Commission did not find it necessary fo
interrogate thiese reasons more closely. Paragraph 1.1.1 of the Code is clear and unambiguous; detsils of a
proposed occcupational sctivity must be notified to the Commission "{wjhenever Commissionars intend to
engage in an cccupsation during the year after they have ceased to hold office ...". It is not plausikle that this
could be misread as anything other than a mandstory requirement.

16. Where a former Commissioner fails to inform the Commission in advance of a proposed occupational
activity, the Commission is deprived of the opportunity to ensure that the former Commissioner will, in fact,
"behave with integrity and discration” in taking up that occcupational activity. In this case, four years after the
contract had been agreed and one year after the contract had ended, the Bamoso Commission found itself
deciding on a retrospective basis whether the terms of the contract in guestion were compatible with the
former Commissioner's Treaty obligations. Clearly, this was a wery unsatisfactory situation for the
Commission. If it found that the contract terms (or some of them) were not compatible with the former
Commissioner's obligations, it was already too late to seek to prevent behaviour which would have the effect
of undermining a fundamental Treaty value. Even if it found that the confract terms were not problematic, and
that they were compsatible with the duties of a Commissioner, this outcome would have been a matter of
chance or good fortune rather than the result of the Commission’s Code of Conduct having operated correctly.

17. Citizens' trust in the EU, and specifically in the European Commission, depends upon being satisfied that
all those who achiewve very high office will behave impeccably both while im office and subsequently. European
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Commissioners, in pariicular. hawve anerous duties for which they are well remunerated. Having left office,
former Commissioners have atiractive pension and benefits packages which compensate them for any
temporary restrictions on their occupationsl activities. EU citizens are entitled to expect that all former
Commissioners will behawve properly in this regard and that, if not. the current Commission will act with the
wider interests of the EU as its priority. Above sll, the Barroso Commission should have been aware of the
great risk that any failure in this regard on its part was likely to be perceived negatively by EU citizens, thereby
ercding trust in the EU institutions. The risk, in particular, was of a perception by ordinary citizens that former
Commissioners enjoy privileged treatment, that a lesser standard of compliance with their obligations was
expected of them than would be the case generally. The Ombudsman has no particular insight into the
maotivation of the anonymous person who provided a copy of the former Commissioner's contract. Howewver, it
is ressomakble to assume that that person was aware of the former Commissioner's obligations on leaving
office and was concermned that the former Commissioner had not met those obligations.

18. Based on the facts of this case, it would be ressonable for the ordinary citizen to conclude that the
Barroso Commission failed to deal adequately with the former Commissioner's breach of an obligation. It
wiould be ressonakble for the erdinary citizen to conclude that future similar breaches of obligation may be
dealt with similarly. The sanctions provided for in Article 245 TFEW, in the case of a breach of that Article, are
expressed in broad terms. This Treaty provision is given procedursal effect by way of the Code of Conduct for
Commissioners. The Ombudsman is aware of the view that the present Code is inadequate and lacks a
coherent set of arrangements for its implementation.[7] The Ombudsman believes that the rules in the Code
should be revised to maks them maore explicit and to improve implementation. For example, a revised Code
could include & non-exhaustive list of the types of cincumstances or of sctions which would be likely to lead to
a referral to the Court of Justice or to some lesser sanction at an administrative level.

19. While the Code should be revised for the future, this does not imply that the Code as it existed at the
relevant time, or in its present form, precluded appropriate action by the Commission arising from the former
Commissioner's breach of the Code. If the will to take appropriste action were there, the Ombudsman
believes that the Commission could have found an appropriate way in which to desl with the situation.

20. Having considered the matter carefully, and in the absence of evidence suggesting otherwise, the
Cmbudsman finds that the Barroso Commission failed adeguately to deal with the former Commissioner's
breach of paragraph 1.1.1 of the Code. This constituied maladministration by the Barroso Commission.

Compatibility of the Contract with Treaty

21. Given that the contract had already ended some months before it even became aware of its existence,
any consideration of the contract's terms by the Commission had to be s retrospective exercise. This
retrospeciive exercise would inform the Commission as to what action it should take in relation to the breach
of obligatiom under the Code, that is, the failure to notify the Commission of the contract in adwance. It was not
at that late stage open to the Commission to refuse permission for the activity. or for parts of it, or to seek fo
impose any conditions. However, it would have been open to the Commission to refer the case to the Court of
Justice if it took the view that the former Commissioner's ooccupational activities, under the contract, breachead
the obligations under Article 245 TFEL.

22. It is relevant that that the Ad Hoc Ethical Committee. from its retrospective sssessment, concluded that, if
the contract had been notified to it in time, it would have taken the view that it did not offer sufficient
guarantees as to its compatibility with Article 245 TFEU. The Committee was concemed in particular
regarding the scope of the services that the former Commissioner would provide to the company. The opinion
of the Ad Hoc Ethical Committee is both reasonable and convinecing. The obwicus conclusion is that, if the
contract had been notified to it before the former Commissioner had accepted the job offer, the Commission
should have asked the former Commissioner to limit the scope of the activibes covered by the contract. This
would hawve limited the risk that some of the former Commissioner's activities under the contract would have
infringed Article 245 TFEU.

23. In the light of the views expressed by the Ad Hoc Ethical Committee, in Movember 2013 the Commission
wrote fo the former Commissioner sesking further information on the issue of the compatibility of the
contract's terms with Article 245 TFEU. In reply. the former Commissioner stated that the contract contained a
clause reflecting the need to avoid a conflict of interest and that the former Commissioner had interpreted this
im the spirit of Article 245, On this basis, it was open to the former Commissioner to refuse a task or mission
which was incompatible with the obligations under Article 245 TFEU. This wview was expressed also by the
company concermed in a letter of the same date {18 December 2013} to the Commission. On that basis, and
apparently without further information, the Commission decided that the scope of the former Commissioner's
contract with the company concernad "can be considered as compatible with Article 245(2)°. The Commission
told the Cmbudsman that it "was precisely on the basis of the clarfications received from the former
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Commissioner and [the company] that the Commission was able to conclude that the scope of the service
contract was compatible with Article 245(2) TFEU, in particular taking into account the way in which it was
actuslly implemented”.

24. The advice of the Ad Hoc Ethical Committee was stated in terms of what it would have recommended had
it been consulied in_advance. At the point when it was actually consulted, it was already too late for the
Commission to take appropriate mitigation measures; but it was not too late to refer the matter to the Court of
Justice or to impose some sdminisirative sanction. The paosition of the Ad Hoc Ethicel Committee was that the
contract was problematic in terms of compliance with Article 245 TFEU yet the Commission, in its
retrospeective decision, found that the contract was compatible with the Treaty. On the face of it, the
Commission decision is at odds with the advice of the Committee. The Ombudsman accepts that the
Commission was not bound by the advice of the Committee. But if the Commission chooses to depart from
that advice, it must be able to jusiify that decision. In this case, the Ombudsman is not satisfied that the
Commission has justified its decision to teke = contrary position.

25. In fact, # appears that the Barroso Commission had a rather limited engagement with the former
Commissioner on the compatibility issue. The Commission did not seek detailed information regarding the
specific tasks underiaken under the contract, with & view to determining if those specific tasks wers in
compliance with Ardicle 245 TFEU. Rather, it limited itself to requesting the former Commissioner to submit
writien confirmations that the contract allowed the former Commissioner to refuse, on a case-by-case basis,
to undertake & specific task or mission that would be incompatible with the integrity and discretion required by
Article 245 TFEU. Such a step does not, in the Ombudsman's view, satisfy the Commission's duty of
diligence. The position adopted by the Commission implies that it was for the former Commissioner to self-
assess whether or not there was a conflict of interest as regards a specific task or mission undertaken by the
former Commissioner. if the Commission wished to establish whether the contract tasks were in all cases
compatible with Article 245, the Commission should have sought much more detailed information regarding
the tasks sctually underiaken and then conducted its own analysis of their compatibility with Article 245, In
particular, the COmbudsman believes the Commission should have considered very carefully am apparent
contradiction between one clause in the written contract and the explanation given to the Commission by the
former Commissioner (supported by the company) as to how the contract operated in practice. In one of the
contract clauses, the former Commissioner provides an assurance that there is nothing to prevent the former
Commissioner from camrying out the required duties. However, in replying to the Commission’s request for
information. the former Commissioner referred to an understanding which allowed the former Commissioner
to refuse duties if they gave nse to a conflict with Article 245 TFELU.

26. The Ombudsman finds that the steps taken by the Bamroso Commission in this regard were insufficient
and unsatisfactory. On the basis of the limited information it received regarding the tasks performed by the
former Commissioner, the Commission did not have enough information to take a view one way or the other.
Reaching a decision on the basis of a limited engagement with the former Commissioner was not jusiified.
This is even more the case where the former Commissioner was almost put in the position of doing a self-
assessment. In all the circumstances the Ombudsman finds that the Barroso Commission's decision,
regarding the compatibility of the contract with Article 245 TFEL, was not based on an adequate investigation
of the facts and that it thus amounted to maladrministration.

Conclusion
Cin the basis of the inguiry, the Ombudsman makes the following findings and suggestions:

(1) The Ombudsman finds that the Barroso Commission failed adequately to deal with the former
Commissioner's breach of paragraph 1.1.1 of the 2004 Code of Conduct for Commissioners. This
constituted maladministration by the Commission.

{2) The Ombudsman finds that the Barroso Commission's decision, regarding the compatibility of the
former Commissioner's contract with Article 245 TFEWU, was not based on an adequate investigation of
the facts and thus amounted to maladministration.

The Ombudsman suggests that where, in the future, the Commission must deal with the failure of a
former Commissioner to inform it, in good time, of an occupational activity it should ensure that its
actions in relation to that former Commissioner reflect the gravity of the failure in guestion. In
particular, it should ensure that its actions will re-assure EU citizens that the Commission is prepared
to take all appropriate steps to uphold Article 245 TFEL.

The Ombudsman suggests to the Commission that it should revise its Code of Conduct for
Commissioners with a view to making the rules more explicit. In order to improve implementation, a
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revised Code could include a range of sanctions to be imposed, at the administrative level, where
there has been a breach of obligations either by a serving or a former Commissioner. A revised Code
could also clarify the type of circumstances in which the Commission will apply those sanctions.

The European Commission will be informed of this decision.

Strasbourg, 30/08/2018

Emily O'Reilly
European Ombudsman

[11 The Ad Hoc Ethical Committee[1] is made up of three independent experts who advise the Commission on
ethical matiers, especially about the compatibility with the Treaties of former Commissioners' envisaged post-
office activities.

See hitp:fec.europa.ewtransparency/ethics-for-commissionersiad-hoc-ethical-committee_en.htm

[2] This appears to be a referance to & clause in the contract in which the former Commissioner provided an
assurance that there was nothing to prevent the former Commissioner fram carmying out the required duties.
The Committee, had it been consulted in advance, would have advised the Commission to seek further
commitments including a narrower definition of the scope of the tasks to be undertaken (see Paragraph 25
below).

[3] The Ombudsman queried this with the Commission and, in reply to a question from the Commission, the
former Commissioner corrected the matter.

[4] Under Article 48(a) of Regulation (EC) 4572001.
[5] Decision SEC{2004)1487/2, which has since been replaced by decision C{2011)2904.

[8] The Ombudsman has decided not to publish details of the reasons given by the former Commissioner -
see Paragraph 8 sbove.

[7] See, for example, the European Pariament's 2014 study available at
hitp:fwrewvw europard.europa.eu/RegDataletudes/STUDZ014/480887/IPOL STU%2EZ2014%29480687 EM.pdf
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